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This podcast deals with developments surrounding the situations involving divorced
parents and the transfer of the dependency exemption from the custodial to the
noncustodial parent. The podcast considers a recent Tax Court Summary case that was
released on August 1, a review of some other cases that had previously been decided by
the Tax Court, and issues raised by changes made to the relevant portions of Section 152
by last years’s tax act.
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§ 152 Dependent defined. (As Effective Prior to 12/31/04)

(a) General definition.
For purposes of this subtitle, the term “dependent” means any of the following
individuals over half of whose support, for the calendar year in which the taxable
year of the taxpayer begins, was received from the taxpayer (or is treated under
subsection (c) or (e) as received from the taxpayer):

(1) A son or daughter of the taxpayer, or a descendant of either,

(2) A stepson or stepdaughter of the taxpayer,

(3) A brother, sister, stepbrother, or stepsister of the taxpayer,

(4) The father or mother of the taxpayer, or an ancestor of either,

(5) A stepfather or stepmother of the taxpayer,

(6) A son or daughter of a brother or sister of the taxpayer,

(7) A brother or sister of the father or mother of the taxpayer,

(8) A son-in-law, daughter-in-law, father-in-law, mother-in-law, brother-in-
law, or sister-in-law of the taxpayer, or

(9) An individual (other than an individual who at any time during the
taxable year was the spouse, determined without regard to section 7703 ,
of the taxpayer) who, for the taxable year of the taxpayer, has as his
principal place of abode the home of the taxpayer and is a member of the
taxpayer's household.

(b) Rules relating to general definition.
For purposes of this section—

(1) The terms “brother” and “sister” include a brother or sister by the
halfblood.

(2) In determining whether any of the relationships specified in subsection
(a) or paragraph (1) of this subsection exists, a legally adopted child of an
individual (and a child who is a member of an individual's household, if
placed with such individual by an authorized placement agency for legal
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adoption by such individual), or a foster child of an individual (if such
child satisfies the requirements of subsection (a)(9) with respect to such
individual), shall be treated as a child of such individual by blood.

(3) The term “dependent” does not include any individual who is not a
citizen or national of the United States unless such individual is a resident
of the United States or of a country contiguous to the United States. The
preceding sentence shall not exclude from the definition of “dependent”
any child of the taxpayer legally adopted by him, if, for the taxable year of
the taxpayer, the child has as his principal place of abode the home of the
taxpayer and is a member of the taxpayer's household, and if the taxpayer
is a citizen or national of the United States.

(4) A payment to a wife which is includible in the gross income of the wife
under section 71 or 682 shall not be treated as a payment by her husband
for the support of any dependent.

(5) An individual is not a member of the taxpayer's household if at any
time during the taxable year of the taxpayer the relationship between such
individual and the taxpayer is in violation of local law.

(c) Multiple support agreements.
For purposes of subsection (a), over half of the support of an individual for a
calendar year shall be treated as received from the taxpayer if—

(1) no one person contributed over half of such support;

(2) over half of such support was received from persons each of whom, but
for the fact that he did not contribute over half of such support, would
have been entitled to claim such individual as a dependent for a taxable
year beginning in such calendar year;

(3) the taxpayer contributed over 10 percent of such support; and

(4) each person described in paragraph (2) (other than the taxpayer) who
contributed over 10 percent of such support files a written declaration (in
such manner and form as the Secretary may by regulations prescribe) that
he will not claim such individual as a dependent for any taxable year
beginning in such calendar year.

(d) Special support test in case of students.
For purposes of subsection (a), in the case of any individual who is—
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(1) a son, stepson, daughter, or stepdaughter of the taxpayer (within the
meaning of this section), and

(2) a student (within the meaning of section 151(c)(4) ),

amounts received as scholarships for study at an educational organization
described in section 170(b)(1)(A)(ii) shall not be taken into account in
determining whether such individual received more than half of his support from
the taxpayer.

(e) Support test in case of child of divorced parents, etc.

(1) Custodial parent gets exemption.
Except as otherwise provided in this subsection, if—

(A) a child (as defined in section 151(c)(3) ) receives over half of
his support during the calendar year from his parents—

(i) who are divorced or legally separated under a decree of
divorce or separate maintenance,

(ii) who are separated under a written separation agreement,
or

(iii) who live apart at all times during the last 6 months of
the calendar year, and

(B) such child is in the custody of one or both of his parents for
more than one-half of the calendar year,

such child shall be treated, for purposes of subsection (a), as receiving
over half of his support during the calendar year from the parent having
custody for a greater portion of the calendar year (hereinafter in this
subsection referred to as the “custodial parent”).

(2) Exception where custodial parent releases claim to exemption for
the year.
A child of parents described in paragraph (1) shall be treated as having
received over half of his support during a calendar year from the
noncustodial parent if—
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(A) the custodial parent signs a written declaration (in such manner
and form as the Secretary may by regulations prescribe) that such
custodial parent will not claim such child as a dependent for any
taxable year beginning in such calendar year, and

(B) the noncustodial parent attaches such written declaration to the
noncustodial parent's return for the taxable year beginning during
such calendar year.

For purposes of this subsection, the term “noncustodial parent” means the
parent who is not the custodial parent.

(3) Exception for multiple-support agreement.
This subsection shall not apply in any case where over half of the support
of the child is treated as having been received from a taxpayer under the
provisions of subsection (c) .

(4) Exception for certain pre-1985 instruments.

(A) In general. A child of parents described in paragraph (1) shall
be treated as having received over half his support during a
calendar year from the noncustodial parent if—

(i) a qualified pre-1985 instrument between the parents
applicable to the taxable year beginning in such calendar
year provides that the noncustodial parent shall be entitled
to any deduction allowable under section 151 for such
child, and

(ii) the noncustodial parent provides at least $600 for the
support of such child during such calendar year.

For purposes of this subparagraph, amounts expended for the
support of a child or children shall be treated as received from the
noncustodial parent to the extent that such parent provided
amounts for such support.

(B) Qualified pre-1985 instrument. For purposes of this paragraph,
the term “qualified pre-1985 instrument” means any decree of
divorce or separate maintenance or written agreement—
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(i) which is executed before January 1, 1985,

(ii) which on such date contains the provision described in
subparagraph (A)(i) , and

(iii) which is not modified on or after such date in a
modification which expressly provides that this paragraph
shall not apply to such decree or agreement.

(5) Special rule for support received from new spouse of parent.
For purposes of this subsection, in the case of the remarriage of a parent,
support of a child received from the parent's spouse shall be treated as
received from the parent.

(6) Cross reference.
For provision treating child as dependent of both parents for purposes of
medical expense deduction, see section 213(d)(5).
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§ 152 Dependent defined. (Effective 1/1/05)

(a) In general.
For purposes of this subtitle, the term “dependent” means—

(1) a qualifying child, or

(2) a qualifying relative.

(b) Exceptions.
For purposes of this section —

(1) Dependents ineligible.
If an individual is a dependent of a taxpayer for any taxable year of such
taxpayer beginning in a calendar year, such individual shall be treated as
having no dependents for any taxable year of such individual beginning in
such calendar year.

(2) Married dependents.
An individual shall not be treated as a dependent of a taxpayer under
subsection (a) if such individual has made a joint return with the
individual's spouse under section 6013 for the taxable year beginning in
the calendar year in which the taxable year of the taxpayer begins.

(3) Citizens or nationals of other countries.

(A) In general. The term “dependent” does not include an
individual who is not a citizen or national of the United States
unless such individual is a resident of the United States or a
country contiguous to the United States.

(B) Exception for adopted child. Subparagraph (A) shall not
exclude any child of a taxpayer (within the meaning of subsection
(f)(1)(B) ) from the definition of “dependent” if—

(i) for the taxable year of the taxpayer, the child has the
same principal place of abode as the taxpayer and is a
member of the taxpayer's household, and

(ii) the taxpayer is a citizen or national of the United States.
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(c) Qualifying child.
For purposes of this section —

(1) In general.
The term “qualifying child” means, with respect to any taxpayer for any
taxable year, an individual—

(A) who bears a relationship to the taxpayer described in paragraph
(2) ,

(B) who has the same principal place of abode as the taxpayer for
more than one-half of such taxable year,

(C) who meets the age requirements of paragraph (3) , and

(D) who has not provided over one-half of such individual's own
support for the calendar year in which the taxable year of the
taxpayer begins.

(2) Relationship.
For purposes of paragraph (1)(A) , an individual bears a relationship to the
taxpayer described in this paragraph if such individual is—

(A) a child of the taxpayer or a descendant of such a child, or

(B) a brother, sister, stepbrother, or stepsister of the taxpayer or a
descendant of any such relative.

(3) Age requirements.

(A) In general. For purposes of paragraph (1)(C) , an individual
meets the requirements of this paragraph if such individual—

(i) has not attained the age of 19 as of the close of the
calendar year in which the taxable year of the taxpayer
begins, or

(ii) is a student who has not attained the age of 24 as of the
close of such calendar year.

(B) Special rule for disabled. In the case of an individual who is
permanently and totally disabled (as defined in section 22(e)(3) ) at
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any time during such calendar year, the requirements of
subparagraph (A) shall be treated as met with respect to such
individual.

(4) Special rule relating to 2 or more claiming qualifying child.

(A) In general. Except as provided in subparagraph (B) , if (but for
this paragraph ) an individual may be and is claimed as a
qualifying child by 2 or more taxpayers for a taxable year
beginning in the same calendar year, such individual shall be
treated as the qualifying child of the taxpayer who is—

(i) a parent of the individual, or

(ii) if clause (i) does not apply, the taxpayer with the
highest adjusted gross income for such taxable year.

(B) More than 1 parent claiming qualifying child. If the parents
claiming any qualifying child do not file a joint return together,
such child shall be treated as the qualifying child of—

(i) the parent with whom the child resided for the longest
period of time during the taxable year, or

(ii) if the child resides with both parents for the same
amount of time during such taxable year, the parent with
the highest adjusted gross income.

(d) Qualifying relative.
For purposes of this section —

(1) In general.
The term “qualifying relative” means, with respect to any taxpayer for any
taxable year, an individual—

(A) who bears a relationship to the taxpayer described in paragraph
(2) ,

(B) whose gross income for the calendar year in which such
taxable year begins is less than the exemption amount (as defined
in section 151(d) ),
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(C) with respect to whom the taxpayer provides over one-half of
the individual's support for the calendar year in which such taxable
year begins, and

(D) who is not a qualifying child of such taxpayer or of any other
taxpayer for any taxable year beginning in the calendar year in
which such taxable year begins.

(2) Relationship.
For purposes of paragraph (1)(A) , an individual bears a relationship to the
taxpayer described in this paragraph if the individual is any of the
following with respect to the taxpayer:

(A) A child or a descendant of a child.

(B) A brother, sister, stepbrother, or stepsister.

(C) The father or mother, or an ancestor of either.

(D) A stepfather or stepmother.

(E) A son or daughter of a brother or sister of the taxpayer.

(F) A brother or sister of the father or mother of the taxpayer.

(G) A son-in-law, daughter-in-law, father-in-law, mother-in-law,
brother-in-law, or sister-in-law.

(H) An individual (other than an individual who at any time during
the taxable year was the spouse, determined without regard to
section 7703 , of the taxpayer) who, for the taxable year of the
taxpayer, has the same principal place of abode as the taxpayer and
is a member of the taxpayer's household.

(3) Special rule relating to multiple support agreements.
For purposes of paragraph (1)(C) , over one-half of the support of an
individual for a calendar year shall be treated as received from the
taxpayer if—

(A) no one person contributed over one-half of such support,

(B) over one-half of such support was received from 2 or more
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persons each of whom, but for the fact that any such person alone
did not contribute over one-half of such support, would have been
entitled to claim such individual as a dependent for a taxable year
beginning in such calendar year,

(C) the taxpayer contributed over 10 percent of such support, and

(D) each person described in subparagraph (B) (other than the
taxpayer) who contributed over 10 percent of such support files a
written declaration (in such manner and form as the Secretary may
by regulations prescribe) that such person will not claim such
individual as a dependent for any taxable year beginning in such
calendar year.

(4) Special rule relating to income of handicapped dependents.

(A) In general. For purposes of paragraph (1)(B) , the gross income
of an individual who is permanently and totally disabled (as
defined in section 22(e)(3) ) at any time during the taxable year
shall not include income attributable to services performed by the
individual at a sheltered workshop if—

(i) the availability of medical care at such workshop is the
principal reason for the individual's presence there, and

(ii) the income arises solely from activities at such
workshop which are incident to such medical care.

(B) Sheltered workshop defined. For purposes of subparagraph (A)
, the term “sheltered workshop” means a school—

(i) which provides special instruction or training designed
to alleviate the disability of the individual, and

(ii) which is operated by an organization described in
section 501(c)(3) and exempt from tax under section 501(a)
, or by a State, a possession of the United States, any
political subdivision of any of the foregoing, the United
States, or the District of Columbia.

(5) Special rules for support.
For purposes of this subsection —
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(A) payments to a spouse which are includible in the gross income
of such spouse under section 71 or 682 shall not be treated as a
payment by the payor spouse for the support of any dependent, and

(B) in the case of the remarriage of a parent, support of a child
received from the parent's spouse shall be treated as received from
the parent.

(e) Special rule for divorced parents.

(1) In general.
Notwithstanding subsection (c)(1)(B) , (c)(4) , or (d)(1)(C) , if—

(A) a child receives over one-half of the child's support during the
calendar year from the child's parents—

(i) who are divorced or legally separated under a decree of
divorce or separate maintenance,

(ii) who are separated under a written separation agreement,
or

(iii) who live apart at all times during the last 6 months of
the calendar year, and

(B) such child is in the custody of 1 or both of the child's parents
for more than one-half of the calendar year,

such child shall be treated as being the qualifying child or qualifying
relative of the noncustodial parent for a calendar year if the requirements
described in paragraph (2) are met.

(2) Requirements.
For purposes of paragraph (1) , the requirements described in this
paragraph are met if—

(A) a decree of divorce or separate maintenance or written
separation agreement between the parents applicable to the taxable
year beginning in such calendar year provides that—

(i) the noncustodial parent shall be entitled to any
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deduction allowable under section 151 for such child, or

(ii) the custodial parent will sign a written declaration (in
such manner and form as the Secretary may prescribe) that
such parent will not claim such child as a dependent for
such taxable year, or

(B) in the case of such an agreement executed before January 1,
1985, the noncustodial parent provides at least $600 for the support
of such child during such calendar year.

For purposes of subparagraph (B) , amounts expended for the support of a
child or children shall be treated as received from the noncustodial parent
to the extent that such parent provided amounts for such support.

(3) Custodial parent and noncustodial parent.
For purposes of this subsection—

(A) Custodial parent. The term “custodial parent” means the parent
with whom a child shared the same principal place of abode for the
greater portion of the calendar year.

(B) Noncustodial parent. The term “noncustodial parent” means
the parent who is not the custodial parent.

(4) Exception for multiple-support agreements.
This subsection shall not apply in any case where over one-half of the
support of the child is treated as having been received from a taxpayer
under the provision of subsection (d)(3) .

(f) Other definitions and rules.
For purposes of this section —

(1) Child defined.

(A) In general. The term “child” means an individual who is—

(i) a son, daughter, stepson, or stepdaughter of the taxpayer,
or

(ii) an eligible foster child of the taxpayer.
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(B) Adopted child. In determining whether any of the relationships
specified in subparagraph (A)(i) or paragraph (4) exists, a legally
adopted individual of the taxpayer, or an individual who is lawfully
placed with the taxpayer for legal adoption by the taxpayer, shall
be treated as a child of such individual by blood.

(C) Eligible foster child. For purposes of subparagraph (A)(ii) , the
term “eligible foster child” means an individual who is placed with
the taxpayer by an authorized placement agency or by judgment,
decree, or other order of any court of competent jurisdiction.

(2) Student defined.
The term “student” means an individual who during each of 5 calendar
months during the calendar year in which the taxable year of the taxpayer
begins—

(A) is a full-time student at an educational organization described
in section 170(b)(1)(A)(ii) , or

(B) is pursuing a full-time course of institutional on-farm training
under the supervision of an accredited agent of an educational
organization described in section 170(b)(1)(A)(ii) or of a State or
political subdivision of a State.

(3) Determination of household status.
An individual shall not be treated as a member of the taxpayer's household
if at any time during the taxable year of the taxpayer the relationship
between such individual and the taxpayer is in violation of local law.

(4) Brother and sister.
The terms “brother” and “sister” include a brother or sister by the half
blood.

(5) Special support test in case of students.
For purposes of subsections (c)(1)(D) and (d)(1)(C) , in the case of an
individual who is—

(A) a child of the taxpayer, and

(B) a student,
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amounts received as scholarships for study at an educational organization
described in section 170(b)(1)(A)(ii) shall not be taken into account.

(6) Treatment of missing children.

(A) In general. Solely for the purposes referred to in subparagraph
(B) , a child of the taxpayer—

(i) who is presumed by law enforcement authorities to have
been kidnapped by someone who is not a member of the
family of such child or the taxpayer, and

(ii) who had, for the taxable year in which the kidnapping
occurred, the same principal place of abode as the taxpayer
for more than one-half of the portion of such year before
the date of the kidnapping,

shall be treated as meeting the requirement of subsection (c)(1)(B)
with respect to a taxpayer for all taxable years ending during the
period that the child is kidnapped.

(B) Purposes. Subparagraph (A) shall apply solely for purposes of
determining—

(i) the deduction under section 151(c) ,

(ii) the credit under section 24 (relating to child tax credit),

(iii) whether an individual is a surviving spouse or a head
of a household (as such terms are defined in section 2 ), and

(iv) the earned income credit under section 32 .

(C) Comparable treatment of certain qualifying relatives. For
purposes of this section , a child of the taxpayer—

(i) who is presumed by law enforcement authorities to have
been kidnapped by someone who is not a member of the
family of such child or the taxpayer, and

(ii) who was (without regard to this paragraph ) a
qualifying relative of the taxpayer for the portion of the
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taxable year before the date of the kidnapping,

shall be treated as a qualifying relative of the taxpayer for all
taxable years ending during the period that the child is kidnapped.

(D) Termination of treatment. Subparagraphs (A) and (C) shall
cease to apply as of the first taxable year of the taxpayer beginning
after the calendar year in which there is a determination that the
child is dead (or, if earlier, in which the child would have attained
age 18).

(7) Cross references.
For provision treating child as dependent of both parents for purposes of certain
provisions, see sections 105(b) , 132(h)(2)(B) , and 213(d)(5) .
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Reg § 1.152-4T. Dependency exemption in the case of a child of divorced
parent, etc. (Temporary).

(a) In general.

Q-1. Which parent may claim the dependency exemption in the case of a child of
divorced or separated parents?

A-1. Provided the parents together would have been entitled to the dependency
exemption had they been married and filing a joint return, the parent having
custody of a child for the greater portion of the year (the custodial parent) will
generally be entitled to the dependency exemption. This rule applies to parents not
living together during the last 6 months of the calendar year, as well as those
divorced or separated under a separation agreement.

Q-2. Are there any exceptions to the general rule in A-1?

A-2. Yes, there are three exceptions. The general rule does not apply (i) if a
multiple support agreement is in effect (see section 152(c)), (ii) if a decree or
agreement executed prior to January 1, 1985 provides that the custodial parent has
agreed to release his or her claim to the dependency exemption to the
noncustodial parent and the noncustodial parent provides at least $600 of support
to the child (see section 152(e)(4)), or (iii) if the custodial parent relinquishes the
exemption in the manner described in A-3.

Q-3. How may the exemption for a dependent child be claimed by a noncustodial
parent?

A-3. A noncustodial parent may claim the exemption for a dependent child only if
the noncustodial parent attaches to his/her income tax return for the year of the
exemption a written declaration from the custodial parent stating that he/she will
not claim the child as a dependent for the taxable year beginning in such calendar
year. The written declaration may be made on a form to be provided by the
Service for this purpose. Once the Service has released the form, any declaration
made other than on the official form shall conform to the substance of such form.

Q-4. For what period may a custodial parent release to the noncustodial parent a
claim to the exemption for a dependent child?

A-4. The exemption may be released for a single year, for a number of specified
years (for example, alternate years), or for all future years, as specified in the
declaration. If the exemption is released for more than one year, the original
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release must be attached to the return of the noncustodial spouse and a copy of
such release must be attached to his/her return for each succeeding taxable year
for which he/she claims the dependency exemption.

Q-5. May only the custodial parent claim a deduction under section 213(d) for
medical expenses paid by the parent or an income exclusion under section 105(b)
for medical expenses paid by an employer for a dependent child?

A-5. No. Under the new rules, if a child receives over half of his support during
the calendar year from his parents who are divorced or legally separated under a
decree of divorce or separate maintenance, or who are separated under a written
separation agreement, that child will be treated as a dependent of both parents for
purposes of sections 105(b) and 213(d). Thus, a parent can deduct medical
expenses paid by that parent for a child even though a dependency exemption for
the child is claimed by the other parent. The special rule of sections 105(b) and
213(d) does not apply where over half of the support of a child is treated as having
been received from a person under the provisions of section 152(c) (relating to
multiple support agreements).

Q-6. When does section 152(e), as amended by the Tax ReformAct of 1984,
become effective?

A-6. Section 152(e), as amended, is effective with respect to dependency
exemptions for taxable years beginning after December 31, 1984.

T.D. 7973, 8/30/84 .
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Brooks E. Oman, et ux. v. Commissioner, TC Summary Opinion 2005-110

BROOKS EDWARD OMANSAND TONYARENEE OMANS RATEAU, Petitioners v.
COMMISSIONER OF INTERNAL REVENUE, Respondent .

Case Information:

Code Sec(s):

Docket: Docket No. 4919-02S.

Date Issued: 08/1/2005

Judge:

Opinion by POWELLReference(s): Code Sec. 24 ; Code Sec. 151 ; Code
Sec. 152

Syllabus

Official Tax Court Syllabus

Counsel

Craig D. Bell and Flora Leigh T. Hezel, for petitioners.

Mary Ann Waters, for respondent.

Opinion by POWELL

PURSUANT TO INTERNALREVENUE CODE SECTION 7463(b),THIS
OPINION MAYNOT BE TREATEDAS PRECEDENT FORANY OTHER CASE.

This case was heard pursuant to the provisions of section 7463 1 of the Internal Revenue
Code in effect at the time the petition was filed. The decision to be entered is not
reviewable by any other court, and this opinion should not be cited as authority.

Petitioner refers only to Brooks Edward Omans. Respondent determined a deficiency of
$1,610 in petitioners' 1998 Federal income tax. The issues are whether petitioners are
entitled to claim dependency exemption deductions under section 151 and child tax
credits under section 24 for petitioner's two minor children from a previous marriage. At
the time the petition was filed petitioner resided in Fort Eustis, Virginia, and Ms. Rateau
resided in Hampton, Virginia. 2
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Background

This case was submitted fully stipulated under Rule 122. Pursuant to a Decree of
Dissolution of Marriage (divorce decree) entered by the Circuit Court of Greene County,
Missouri, petitioner and Jana Lynn Johnmeyer (Ms. Johnmeyer) were divorced on
February 24, 1993. Together they have two minor children. The divorce decree awarded
joint legal custody of the children to petitioner and Ms. Johnmeyer, with Ms. Johnmeyer
having primary physical custody (custodial parent).

Incorporated into the divorce decree is a settlement agreement and custodial plan
executed by petitioner and Ms. Johnmeyer in 1992. The settlement agreement contains
the names of the two children, Ms. Johnmeyer's name, her signature, and petitioner's
name. 3Ms. Johnmeyer's signature appears on these documents a total of three times, and
the settlement agreement was certified by a notary public of Greene County, Missouri.
The notary's certification includes the date, the notary's commission expiration date and
signature, and the following statement: “JANA LYNN OMANS, of lawful age, being first
duly sworn upon her oath, states that she is the Petitioner in the above-entitled cause, and
that she has executed the foregoing Agreement as her free act and deed.”

The settlement agreement specifies that petitioner and Ms. Johnmeyer agreed to “file
separate income tax returns for the 1992 tax year and for each year thereafter.” Petitioner
and Ms. Johnmeyer further agreed that "[petitioner] shall be allowed to claim the parties'
minor children as dependents within the meaning of both state and federal income tax
laws so long as [he] is current on his monthly child support obligation”. Petitioner's
monthly child support payments are made directly to the Circuit Clerk of Greene County
as trustee for Ms. Johnmeyer. Respondent has stipulated that petitioner was up to date on
all child support payments from the time he entered into the settlement agreement up
through and including the year at issue. 4

On their 1998 Federal income tax return, petitioners claimed dependency exemption
deductions and child tax credits for petitioner's two children from his marriage to Ms.
Johnmeyer and attached a copy of the divorce decree and the settlement agreement to the
return. 5 Respondent notified petitioners by letter dated April 18, 2000, that their 1998
return was under examination due to the claimed dependency exemption deductions and
child tax credits. Ms. Johnmeyer also claimed dependency exemption deductions for the
two children when she jointly filed a Form 1040, U.S. Individual Income Tax Return, for
the taxable year 1998, with her current husband, Donald Hicks. 6

After the examination of their 1998 return, respondent issued petitioners a 30-day letter
disallowing the claimed dependency exemption deductions and child tax credits.
Petitioners then timely filed a protest letter, and their case was sent to the Internal
Revenue Service's Appeals Division.
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The Appeals officer concluded that petitioners were not entitled to the dependency
exemption deductions. The letter specifically pointed out that what they needed was a
Form 8332, Release of Claim to Exemption for Child of Divorced or Separated Parents,
signed by the custodial parent.

After receiving the Appeals officer's decision letter, petitioner contacted Ms. Johnmeyer
and asked her to sign a Form 8332. 7 On the advice of her attorney, Ms. Johnmeyer
executed a Form 8332, and petitioner then forwarded it to the Appeals officer.

Ms. Johnmeyer, however, did not execute the Form 8332 properly. Form 8332 is
comprised of two parts. Each part requires the names of the dependents, the year or years
to which the waiver will apply, the custodial parent's signature, the Social Security
number of the custodial parent, and the date of the signature. Part I is entitled “Release of
Claim to Exemption for Current Year” and Part II is entitled “Release of Claim to
Exemption for Future Years”. In Part I, designated for the current year, Ms. Johnmeyer
provided the names of the two children and the year "1999”, but did not provide her
signature, *** as may be required to effect the terms and conditions of this Agreement”.
her Social security number, or the date. In Part II, designated for future years only, she
provided the names of the two children, listed the years "1993, 1994, 1995, 1996, 1997,
1998”, signed the form, and provided her Social security number and the date.

The Appeals officer contacted Ms. Johnmeyer and requested that she amend her 1998
return by removing the two children as dependents. Ms. Johnmeyer then wrote the
Appeals officer claiming that she had signed the Form 8332 under duress. Ms. Johnmeyer
did not amend her 1998 return, and respondent issued petitioners a statutory notice of
deficiency for the 1998 taxable year.

Discussion

1. Dependency Exemption Deduction

Sections 151 and 152 provide that a taxpayer is entitled to deduct an exemption for a
dependent if the taxpayer provides over half of the support for the dependent. Under
section 152(e)(1), in the case of a minor dependent whose parents are divorced or
separated and together provide over half of the support for the minor dependent, the
parent having custody for a greater portion of the calendar year (custodial parent)
generally shall be treated as providing over half of the support for the minor dependent.

Petitioner is not the custodial parent and thus is not entitled to the dependency exemption
deductions under section 152(e)(1). A noncustodial parent may be entitled to dependency
exemption deductions if one of three exceptions in section 152(e) is satisfied. The only
exception relevant to this case is contained in section 152(e)(2). Section 152(e)(2)
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provides that a child shall be treated as having received over half of his or her support
from the noncustodial parent if:

(A) the custodial parent signs a written declaration (in such manner and form as the
Secretary may by regulations prescribe) that such custodial parent will not claim such
child as a dependent for any taxable year beginning in such calendar year, and

(B) the noncustodial parent attaches such written declaration to the noncustodial parent's
return for the taxable year beginning during such calendar year. Section 1.152-4T(a),
Q&A-3, Temporary Income Tax Regs., 49 Fed. Reg. 34459 (Aug. 31, 1984), 8 further
provides:

The written declaration may be made on a form to be provided by the Service for this
purpose. *** The 1954 Code gave the dependency exemption deduction to the parent
who contributed more than one-half of the support of the child for the year. Difficulties
were encountered in establishing this requirement, as both parents often honestly believe
they contributed more than one-half of the support. The & Equip. Corp. v. Commissioner,
98 T.C. 141, 149 (1992); see also LeCroy Research Sys. Corp. v. Commissioner, 751 F.2d
123, 127 (2d Cir. 1984), revg. on other grounds T.C. Memo. 1984-145. Internal Revenue
Service then found itself “in the position of an unwilling arbiter between the contending
parents.” S. Rept. 90- 488, 90th Cong., 1st Sess. 1528 (1967).

In order to keep the Internal Revenue Service out of these disputes, section 152(e), as
amended in 1966, provided as a general rule that the parent who had custody of a child
for the greater portion of the year is entitled to the deduction. Act of Aug. 31, 1967, Pub.
L. 90-78, 81 Stat. 191. Congress recognized that divorcing parents often take dependency
exemptions into account when dividing the financial assets of a marriage, and an
exception to this general rule included instances where the parent who had custody for the
lesser period was granted the deduction as part of a divorce decree or separate
maintenance agreement.

Accounting for custody proved as difficult as tracking support and still presented the
same problem of substantiation and proof. H. Rept. 98-432 (Part 2), at 1498 (1984).
Congress again amended section 152(e) to "[allow] the custodial spouse the exemption
unless that spouse waives his or her right to claim the exemption” still with the intention
that dependency disputes between parents would be resolved without the involvement of
the Id. at 1499. 9 Internal Revenue Service. 2. Written Declaration Requirement Pursuant
to the regulations, the Internal Revenue Service issued Form 8332 as a way to satisfy the
written declaration requirement of section 152(e)(2). Form 8332 instructs the taxpayer to
provide (1) the names of the children for whom exemption claims were released, (2) the
years the claims are to be released, (3) the signature of the custodial parent to confirm
their consent, (4) the Social Security number of the custodial parent, (5) the date of the
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custodial parent's signature, and (6) the name and Social Security number of the parent
claiming the exemption. If Form 8332 is not used, a statement conforming to the
substance of Form 8332 must be used. See sec. 1.152-4T(a), Q&A-3, Temporary Income
Tax Regs., supra.

The settlement agreement petitioner attached to his return contains the names of the two
children, the custodial parent's signature as witnessed by a notary's certification, the date
of her signature, and petitioner's name. It does not contain the Social Security number of
either the custodial parent or of petitioner, or literal reference to the year 1998.

The omission of either parent's Social Security number is not a determinative factor, as it
is not required by the language of section 152(e)(2). Bramante v. Commissioner, T.C.
Memo. 2002- 228; White v. Commissioner, T.C. Memo. 1996-438. Although the
settlement agreement did not list each and every year to which petitioner's entitlement to
the dependency exemption deductions was to apply, we find it clearly refers to the
separate returns of petitioner and Ms. Johnmeyer “for the 1992 tax year and for each year
thereafter”, thus including the year at issue. See Boltinghouse v. Commissioner, T.C.
Memo. 2003-134.

As the custodial parent, Ms. Johnmeyer's signature on the proffered written declaration is
critical to the successful release of the dependency exemption deductions. See Neal v.
Commissioner, T.C. Memo. 1999-97; Paulson v. Commissioner, T.C. Memo. 1996-560;
White v. Commissioner, supra. The signature requirement demands more than a mere
acknowledgment. Miller v. Commissioner, 114 T.C. 184, 193 (2000). It must confirm the
custodial parent's intention to release the dependency exemption to the noncustodial
parent and signify the custodial parent's agreement not to claim the dependency
exemption. Id.

There is no doubt that Ms. Johnmeyer signed the settlement agreement petitioner attached
to his return. Her signature appears on the settlement agreement three times. Respondent
contends that her signature fails to signify her intent to not claim the dependency
exemption deductions, due to the absence of the language “will not claim” from the
settlement agreement. We find that Ms. Johnmeyer's notarized signature indicates more
than a mere acknowledgment of the form of the settlement agreement. The certification of
her signature by a notary public imports prima facie truth of its own pertinent recitals.
See Estate of Williams v. Commissioner, T.C. Memo. 1955-321. The notary certification
not only affirms that Ms. Johnmeyer did in fact state “that she is the Petitioner in the
above-entitled cause” when she signed the settlement agreement, but also that she
“executed the foregoing Agreement as her free act and deed”, thereby agreeing that
petitioner would have the dependency exemption deductions when court ordered and
monitored child support payments were up to date. We find that the custodial parent's
certified signature on the settlement agreement signifies her sworn agreement to the
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settlement agreement's contents, including petitioner's entitlement to the dependency
exemption deductions. See Miller v. Commissioner, supra at 193.

But, even the proper execution of a Form 8332, which includes the literal language “agree
not to claim”, is no guarantee that the custodial parent does not intend to claim a
dependency exemption deduction when he or she has agreed that the noncustodial parent
is entitled to the deduction, and thus avoid involving the Service and this Court in a
dependency exemption dispute. See King v. Commissioner, 121 T.C. 245, 253 (2003);
Bramante v. Commissioner, supra. Although we generally do not look behind the notice
of deficiency to examine the evidence used or the propriety of the Commissioner's
motives or of the administrative policy or procedure involved in making the
determinations, Greenberg's Express, Inc. v. Commissioner, 62 T.C. 324, 327 (1974), the
stipulated facts indicate that not only was petitioner current on his court ordered and
monitored child support obligation, but that petitioner would have had a difficult time in
procuring a properly signed Form 8332 from the custodial parent. 10 Therefore, without
insisting that petitioner further rely on the doubtful cooperation of the custodial parent,
we find that the attached settlement agreement satisfied the written declaration
requirement of section 152(e)(2).

As seen in the legislative history, underlying section 152(e)(2) is Congress's recognition
of the use of dependency exemption deductions in divorce settlements. The legislative
history of section 152(e) illustrates how various literal expressions have failed to
implement the congressional intent of lessening the Internal Revenue Service's
involvement in these disputes. Accordingly, respondent's insistence on the presence of
Form 8332 or the language “agree not to claim” or “will not claim” in this case was
overly formalistic and ultimately undermined the intent of section 152(e)(2). We find that
petitioners are entitled to the dependency exemption deductions for 1998. 3. Child Tax
Credit Section 24(a) provides that a taxpayer may claim a credit for “each qualifying
child”. A qualifying child is defined as any individual if “the taxpayer is allowed a
deduction under section 151 with respect to such individual for the taxable year”. Sec. 24
(c)(1)(A). Petitioners are entitled to claim dependency exemption deductions under
section 151; they are therefore also entitled to the child tax credits.

Reviewed and adopted as the report of the Small Tax Case Division.

Decision will be entered for petitioners.

1

Unless otherwise indicated, subsequent section references are to the Internal Revenue
Code in effect for the year in issue, and all Rule references are to the Tax Court Rules of
Practice and Procedure.
2
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Petitioners divorced prior to filing the petition.
3

At the time she signed the settlement agreement, Ms. Johnmeyer was still known as Jana
Lynn Omans.
4

Petitioner provided respondent with documents from the Circuit Court of Greene
County stating that his child support obligation was current.
5

Petitioner was prepared to testify that he has claimed dependency exemption deductions
for his two children for every year from 1993 through 1997. The record does not state
whether or not a written declaration regarding the custodial parent's waiver of the
exemptions was attached to those returns. Each taxable year stands on its own and must
be separately considered. Pekar v. Commissioner, 113 T.C. 158, 166 (1999). Respondent
is not bound in any given year to allow the same treatment permitted in a previous year.
Id.
6

The record is unclear as to when exactly Ms. Johnmeyer remarried.
7

The settlement agreement also includes a construction and execution clause, where
petitioner and Ms. Johnmeyer agreed “to promptly execute and deliver to the other all
necessary documents
8

Temporary regulations are entitled to the same weight as final regulations. See Peterson
Marital Trust v. Commissioner, 102 T.C. 790, 797 (1994), affd. 78 F.3d 795 (2d Cir.
1996); Truck
9

In October 2004, as part of the Working Families Tax Relief Act of 2004, Pub. L. 108-
311, sec. 201, 118 Stat. 1169, sec. 152(e)(2) was amended to include reference to the
allocation of the dependency exemption deduction to the noncustodial parent in a divorce
decree. Under this current version, the noncustodial parent will be entitled to the
dependency exemption deduction where the custodial parent signs a written declaration
waiving the right to claim it or the dependency exemption deduction is allocated to the
noncustodial parent pursuant to a State divorce decree.
10

Rule 91(a)(1) requires the parties to stipulate to the fullest extent all matters not
privileged that are relevant to the case, regardless of whether such matters involve fact or
opinion or the application of the law to fact. Stipulations are binding on the parties to the
stipulation, unless the parties agree otherwise or the Court relieves a party from the
binding effect “where justice requires.” Rule 91(e). Justice does not require us to
disregard any of the stipulations in this case.
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William C. White, et ux. v. Commissioner, TC Memo 1996-438 , Code Sec
(s) 152.

WILLIAM C. AND KATHERINE H. WHITE.

Case Information:

Code Sec(s): 152

Docket: Dkt. No. 17786-95.

Date Issued: 9/25/1996.

Judge: Opinion by Couvillion, J.

Tax Year(s): Year 1992.

Disposition: Decision for Commissioner.

Cites: TC Memo 1996-438, RIA TC Memo P 96438, 72 CCH TCM 786.

HEADNOTE

1. Dependency exemptions—children of divorced parents—statutory exceptions.
Taxpayer-noncustodial parent was denied dependency exemptions for his 2 children, even
though divorce decree provided he was entitled to the exemptions: federal law controlled
federal tax issues; and taxpayer didn't meet Code Sec. 152 exceptions. No multiple
support agreement or pre-'85 instrument existed; and letter from ex-wife/custodial parent
was merely restatement of divorce decree, and didn't conform to Form 8332, Release of
Claim to Exemption for Child of Divorced or Separated Parents.

Reference(s): ¶ 1525.10(5) Code Sec. 152

Syllabus

Official Report

Counsel

William C. and Katherine H. White, pro se.

Roslyn D. Grand, for respondent.

COUVILLION, Special Trial Judge:
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MEMORANDUM OPINION

This case was heard pursuant to section 7443A(b)(3) 1 and Rules 180, 181, and 182. [pg.
96-3113]

Respondent determined a deficiency of $1,288 in petitioners' 1992 Federal income tax.

The sole issue for decision is whether petitioners are entitled to deductions for
dependency exemptions under section 151 for their 1992 tax year for the two children of
William C. White (petitioner) from a former marriage.

Some of the facts were stipulated, and those facts, with the annexed exhibits, are so found
and are incorporated herein by reference. At the time their petition was filed, petitioners'
legal residence was Atlanta, Georgia.

Petitioner was previously married to Virginia White (Ms. White). Two children were born
of this marriage: Christopher, born March 30, 1983, and Allison, born April 13, 1985.
Petitioner and Ms. White were divorced on March 14, 1989, pursuant to a Dual Judgment
of Divorce (divorce decree) issued by the Superior Court of New Jersey, Chancery
Division. In the divorce decree, petitioner and Ms. White were granted joint custody of
the two children; however, the primary residence of the children was declared to be with
Ms. White. Since the divorce, Christopher and Allison have resided with Ms. White. The
divorce decree further provides that petitioner “shall be entitled to claim the two (2)
children of the marriage as his beneficiaries for income tax purposes. The Plaintiff [Ms.
White] shall execute whatever documents may be required to enable the Defendant
[petitioner] to claim the children as his exemptions.”

On November 6, 1989, Ms. White signed a letter prepared by petitioner that states, in
pertinent part:

According to the Terms and Conditions of the divorce decree between
Virginia E. White and William C. White, Virginia must execute the
appropriate papers that will entitle William C. White to claim Christopher
and Allison as dependents.

As stated in the decree “The Defendant, (William C. White) shall be
entitled to claim the two (2) children of the marriage as his beneficiaries
for income tax purposes. The Plaintiff, (Virginia E. White) shall execute
whatever documents may be required to enable the Defendant to claim the
children as his exemptions.”

Subsequently, on January 1, 1990, petitioner married Katherine H. White. On their 1992
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joint Federal income tax return (return), petitioners claimed dependency exemptions for
Christopher and Allison. Attached to the return was a copy of the November 6, 1989,
letter signed by Ms. White. For tax year 1992, Ms. White also claimed dependency
exemptions for the two children.

In the notice of deficiency, respondent disallowed the deductions for dependency
exemptions claimed by petitioners “Since the attached copy of the letter dated November
6, 1989, did not specify the time period you may claim your dependents exemption”.

The determinations of the Commissioner in a notice of deficiency are presumed correct,
and the burden of proof is on the taxpayer to prove that the determinations are in error.
Rule 142(a); Welch v. Helvering, 290 U.S. 111 [12 AFTR 1456] (1933).

Section 151(c) allows taxpayers an annual exemption amount for each “dependent” as
defined in section 152. Under section 152(a), the term “dependent” means certain
individuals, such as a son, daughter, stepson, or stepdaughter, “over half of whose
support, for the calendar year in which the taxpayer year of the taxpayer begins, was
received from the taxpayer (or is treated under section (c) or (e) as received from the
taxpayer)”.

The support test in section 152(e)(1) applies if: (1) A child receives over half of his
support during the calendar year from his parents; (2) the parents are divorced under a
decree of divorce; and (3) such child is in the custody of one or both of his parents for
more than one-half of the calendar year. If these requirements are satisfied, as in the
present case, the “child shall be treated, for purposes of subsection (a), as receiving over
half of his support during the calendar year from the parent having custody for the greater
portion of [pg. 96-3114] the calendar year ( *** referred to as the custodial parent)”, thus,
allowing the dependency exemption to be claimed by the “custodial parent”. Sec. 152(e)
(1).

To decide who has custody, section 1.152-4(b), Income Tax Regs., provides that custody
“will be determined by the terms of the most recent decree of divorce” if there is one in
effect. Since petitioner's divorce decree declares that the primary residence of the children
shall be with Ms. White, she is considered the children's “custodial parent” under section
152(e).

Petitioner, as the “noncustodial parent”, is allowed to claim a child as a dependent only if
one of three statutory exceptions are met. Under these exceptions, the “noncustodial
parent” is treated as providing over half of a child's support and, therefore, entitled to the
dependency exemption if:
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(1)(a) The custodial parent signs a written declaration that such custodial
parent will not claim such child as a dependent, and

(b) the noncustodial parent attaches such written
declaration to the noncustodial parent's return for the
taxable year (section 152(e)(2)); or

(2) a multiple support agreement pursuant to section 152(c) determines
support (section 152(e)(3)); or

(3)(a) a qualified pre-1985 instrument provides that the noncustodial
parent shall be entitled to any deduction allowable under section 151 for
such child, and

(b) the noncustodial parent provides at least $600 for the
support of such child during the calendar year (section 152
(e)(4)).

In the present case, the exceptions described as paragraphs (2) and (3) above, in section
152(e)(3) and (4), do not apply. There was no multiple support agreement and no pre-
1985 instrument since petitioner's divorce decree was rendered after 1985. Therefore,
petitioner is only entitled to the dependency exemptions if the requirements of section
152(e)(2) are met, described as paragraph (1) above.

Section 152(e)(2)(A) specifically requires that the custodial parent sign “a written
declaration (in such manner and form as the Secretary may by regulations prescribe) that
such custodial parent will not claim such child as a dependent”. Pursuant to this statutory
provision, temporary regulations were promulgated that provide that, “The written
declaration may be made on a form to be provided by the Service for this purpose. Once
the Service has released the form, any declaration made other than on the official form
shall conform to the substance of such form.” Sec. 1.152-4T(a), Q&A-3, Temporary
Income Tax Regs., 49 Fed. Reg. 34459 (Aug. 31, 1984). 2 Internal Revenue Service Form
8332, Release of Claim to Exemption for Child of Divorced or Separated Parents,
requires the (1) name of the children for which exemption claims were released, (2) years
for which the claims were released, (3) signature of the custodial parent, (4) Social
Security number of the custodial parent, (5) date of signature, and (6) name and Social
Security number of the parent claiming the exemption.

In this case, the Court finds that the November 6, 1989, letter signed by Ms. White fails
to “conform to the substance” of Form 8332. Sec. 1.152-4T(a), Q&A-3, Temporary
Income Tax Regs. The letter fails to state the years in which Ms. White was releasing the
claims for exemption, nor does the letter state the Social Security numbers of either
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parent. Most importantly, the letter fails to explicitly state that Ms. White would not claim
Christopher and Allison as dependents. In fact, for 1992, Ms. White did claim the
children as dependents. The letter relied on by petitioner is essentially nothing more than
a restatement of the divorce decree. It has no other meaning or significance. While the
Court sympathizes with petitioner and understands petitioner's intentions in having Ms.
White sign the letter prepared by him, unfortunately, the requirements of section 152(e)
(2)(A) have not been met in this case. [pg. 96-3115]

Although petitioner's divorce decree provides that he is entitled to the dependency
exemptions for the two children, State courts, by their decisions, cannot determine issues
of Federal tax law. Commissioner v. Tower, 327 U.S. 280 [34 AFTR 799] (1946);
Kenfield v. United States, 783 F.2d 966 [57 AFTR 2d 86-792] (10th Cir. 1986); Nieto v.
Commissioner, T.C. Memo. 1992-296 [1992 RIATC Memo ¶92,296]. Thus, the Court
concludes that, pursuant to section 152(e), petitioner is not entitled to claim his two
children as dependents for 1992. His remedy, if any, lies in the State court for
enforcement of the divorce decree.

Decision will be entered for respondent.

1

Unless otherwise indicated, section references are to the Internal Revenue Code in effect
for the year at issue. All Rule references are to the Tax Court Rules of Practice and
Procedure.
2

The Court notes that temporary regulations have binding effect and are entitled to the
same weight as final regulations. Peterson Marital Trust v. Commissioner, 102 T.C. 790,
797 (1994), affd. 78 F.3d 795 [77 AFTR 2d 96-1184] (2d Cir. 1996); Truck & Equipment
Corp. v. Commissioner, 98 T.C. 141, 149 (1992); see LeCroy Research Systems Corp. v.
Commissioner, 751 F.2d 123, 127 [55 AFTR 2d 85-475] (2d Cir. 1984), revg. on other
grounds T.C. Memo. 1984-145 [¶84,145 PH Memo TC].
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Cheryl Miller v. Commissioner, 114 TC 184, Code Sec(s) 152.
CHERYL J. MILLER, Petitioner v. COMMISSIONER OF INTERNAL REVENUE,
Respondent JOHN H. LOVEJOY, Petitioner v. COMMISSIONER OF INTERNAL
REVENUE, Respondent.
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Docket: Dkt. No. 8094-97; Dkt. No. 8158-97.

Date Issued: 03/24/2000 .
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¶99,273], RIA TC Memo ¶99273, 78 CCH TCM 307 [1999 RIATC Memo
¶99,273].

Tax Year(s): Years 1993, 1994.

Disposition: Decision for Commissioner.

HEADNOTE

1. Dependency exemptions—noncustodial parent—written declarations— signature
—state court orders. Noncustodial father who attached Colorado divorce court orders in
lieu of completed, signed Forms 8332 to his returns, was denied dependency exemption
for 2 minor children: Colorado orders allegedly granting him exemption weren't sufficient
Code Sec. 152(e)(2) “written declarations” releasing mother's exemption claim where she
didn't sign orders; and neither judge's nor her attorney's signatures satisfied statute's strict
signature requirement. Attorney's signature merely reflected his review and approval of
orders' form and didn't affirmatively show mother's agreement not to claim exemption;
state court couldn't determine federal tax issue; strict adherence to statute was necessary
to preserve legislative intent; and IRS pubs.' ambiguity was irrelevant.

Reference(s): ¶ 1525.10(70) ; ¶ 1525.10(7) Code Sec. 152

Syllabus

Official Tax Court Syllabus

Ps, husband (H) and wife (W), separated in 1992 and divorced in 1993.
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Following a contested divorce proceeding, the Denver (Colorado) District
Court (the State court) issued Permanent Orders granting W sole custody
of Ps' two minor children. The Permanent Orders also provided that H
“shall claim both of [the] children on his tax returns as exemptions.” In
accordance with the Permanent Orders, H claimed the dependency
exemptions for the children on his 1993 and 1994 Federal income tax
returns. However, he did not attach a completed Form 8332, Release of
Claim to Exemption for Child of Divorced or Separated Parents, signed by
W to either of the returns. Instead, H attached portions of the Permanent
Orders to his returns as support for the claimed dependency exemptions.
The Permanent Orders were not signed by W consenting to the release of
the dependency exemptions to H. The Permanent Orders were executed by
the State court judge and were signed by W's attorney signifying approval
as to form.

HELD: The Permanent Orders do not qualify as a written declaration
signed by the custodial parent confirming that the custodial parent will not
claim the children as dependents for 1993 and 1994. Thus, attaching the
Permanent Orders to H's tax returns did not satisfy the requirements of sec.
152(e)(2), I.R.C. and H is not entitled to claim the dependency exemptions
for his minor children.

Counsel

William C. Waller, Jr., for petitioner in docket No. 8094-97.

Thomas G. Hodel, for petitioner in docket No. 8158-97.

Sara J. Barkley, for respondent.

MARVEL, Judge

Respondent determined deficiencies in the Federal income tax of petitioner Cheryl J.
Miller, formerly [pg. 185] Cheryl J. Lovejoy (Ms. Miller), for the taxable years 1993 and
1994 of $8,863 and $2,766, respectively. Respondent also determined deficiencies in the
Federal income tax of petitioner John H. Lovejoy (Mr. Lovejoy) for the taxable years
1993 and 1994 of $12,018 and $5,905, respectively.

These cases have been consolidated for purposes of trial, briefing, and opinion because
they involve common questions of fact and law arising from the separation and divorce of
petitioners.
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In a prior opinion in these cases, Miller v. Commissioner, T.C. Memo. 1999-273 [1999
RIATC Memo ¶99,273], we decided that “unallocated child support and maintenance”
payments made pursuant to a Colorado State court decree were not deductible by the
payor spouse under section 215 1 or includable in the income of the payee spouse under
section 71. The only issues remaining for decision 2 are:

(1) Whether a State court decree which awarded the dependency exemptions for
petitioners' minor children to the noncustodial parent but which was not signed by
the custodial parent qualifies as a written declaration signed by the custodial
parent that she will not claim the children as dependents as required by section
152(e)(2); and
(2) if issue (1) is resolved in favor of the noncustodial parent, whether the
custodial parent regained the right to claim the dependency exemptions because
the noncustodial parent failed to pay all of the child support required by the State
court decree.

Some of the facts have been stipulated and are so found. The parties' stipulations of fact
are incorporated herein by reference.

Petitioners Cheryl J. Miller and John H. Lovejoy resided in Colorado during the years in
issue and when the petitions in these consolidated cases were filed.

Petitioners were married on August 30, 1970. They had two children during their
marriage — Krista Holly Lovejoy, born on January 8, 1977, and Dean Ross Lovejoy,
born on May 10, 1980 (collectively, the children).

In May 1992, petitioners separated. Ms. Miller remained in the family home, and Mr.
Lovejoy moved into a separate residence. Mr. Lovejoy and Ms. Miller maintained
separate residences throughout 1993 and 1994 and were not members of the same
household at any time during those years.

Shortly after petitioners separated, Ms. Miller filed a “Petition for Dissolution of
Marriage” seeking, inter alia, a divorce, temporary and permanent maintenance, and child
support (the divorce case). On August 13, 1992, nunc pro tunc July 27, 1992, the Denver
(Colorado) District Court (the State court) signed Temporary Orders 3 in the divorce case
that incorporated stipulations agreed to by the parties. The Temporary Orders conferred
joint custody of the children on Ms. Miller and Mr. Lovejoy but designated Ms. Miller
“the primary residential custodian for the children”. The Temporary Orders were silent
regarding which party was authorized to claim the dependency exemptions for the
children.

Following several days of testimony in a contested divorce proceeding, the State court
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issued Permanent Orders on January 24, 1994, nunc pro tunc November 12, 1993,
granting Ms. Miller sole custody of the children. The Permanent Orders also provided
that Mr. Lovejoy “shall claim both of [the] children on his tax returns as exemptions”.
The Permanent Orders were not signed by Ms. Miller. However, they were executed by
the State court judge and were also signed by the attorneys for Ms. Miller and Mr.
Lovejoy under a caption that read “APPROVEDAS TO FORM”.

In accordance with the Permanent Orders, Mr. Lovejoy claimed dependency exemptions
for both children on his 1993 and 1994 Federal income tax returns. However, he did not
attach a completed Form 8332 signed by Ms. Miller to either of the returns. Instead, Mr.
Lovejoy attached some portion of the Permanent Orders to his 1993 and 1994 Federal
income tax returns to document his entitlement to the dependency exemptions.

Ms. Miller did not claim the dependency exemptions for the children on her 1993 and
1994 Federal income tax returns or on an amended return that she filed for 1993;
however, Ms. Miller was granted leave to amend her petition [pg. 187] in this case prior
to trial to assert that she was entitled to claim the dependency exemptions. 4Ms. Miller
based her claim to the dependency exemptions on a section of the Colorado Uniform
Dissolution of Marriage Act (UDMA), which provides: “A parent shall not be entitled to
claim a child as a dependent if he or she has not paid all court-ordered child support for
that year or if claiming the child as a dependent would not result in any tax benefit.”
Colo. Rev. Stat. sec. 14-10-115 (14.5) (1998). Ms. Miller alleged that Mr. Lovejoy had
failed to pay all court-ordered child support for 1993 and 1994 and that this failure
entitled her to the dependency exemptions under Colorado law.

At the conclusion of the trial, the parties were asked to brief the issue of whether the
Permanent Orders qualified as a declaration signed by the custodial parent releasing the
dependency exemptions to the noncustodial parent under section 152(e)(2).

OPINION

A taxpayer may claim a dependency exemption for a child as long as the child meets the
statutory definition of “dependent”. Secs. 151(c)(1), 152(a)(1). Ordinarily, a taxpayer may
claim a child as a dependent for a particular calendar year only if the taxpayer provides
over half of the child's support during that calendar year. See sec. 152(a). However,
special rules determine which parent may claim a minor child as a dependent where the
parents are divorced or separated. See sec. 152(e).

Prior to 1985, the definition of dependent led to substantial controversy in cases
involving divorced or separated taxpayers because determining which parent provided
over one-half of a child's support presented difficult issues of proof and substantiation.
See H. Rept. 98-432 (Part 2), at 1498 (1984). In 1984, Congress amended section 152(e)
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to simplify the rules for determining which parent properly may claim the dependency
exemption(s) for Federal income tax purposes. See Deficit Reduction Act of 1984, Pub.
L. 98-369, sec. 423(a), 98 Stat. 799.

The pertinent parts of section 152(e) as amended provide:

SEC. 152(e). Support Test in Case of Child of Divorced Parents, Etc. —

(1) Custodial parent gets exemption. — Except as
otherwise provided in this subsection, if —

(A) a child (as defined in section 151(c)(3)) receives over
half of his support during the calendar year from his parents
—

(i) who are divorced or legally separated
under a decree of divorce or separate
maintenance,

(ii) who are separated under a written
separation agreement, or

(iii) who live apart at all times during the
last 6 months of the calendar year, and

(B) such child is in the custody of one or both of his parents
for more than one-half of the calendar year,

such child shall be treated, for purposes of subsection (a), as receiving
over half of his support during the calendar year from the parent having
custody for a greater portion of the calendar year (hereinafter in this
subsection referred to as the “custodial parent”).

(2) Exception where custodial parent releases claim to
exemption for the year. —A child of parents described in
paragraph (1) shall be treated as having received over half
of his support during a calendar year from the noncustodial
parent if —

(A) the custodial parent signs a written
declaration (in such manner and form as the
Secretary may by regulations prescribe) that
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such custodial parent will not claim such
child as a dependent for any taxable year
beginning in such calendar year, and

(B) the noncustodial parent attaches such
written declaration to the noncustodial
parent's return for the taxable year beginning
during such calendar year.

For purposes of this subsection, the term “noncustodial parent” means the
parent who is not the custodial parent.

Under section 152(e) as amended, the custodial parent 5 is entitled to claim the
dependency exemption with respect to his or her child unless one of three exceptions
applies. See sec. 152(e); sec. 1.152-4T(a), Q&A-2, Temporary Income Tax Regs., 49 Fed.
Reg. 34459 (Aug. 31, 1984). Only one of the exceptions is at issue here — the custodial
parent's release of the claim to exemption pursuant to section 152(e)(2).

Although section 152(e) was amended effective for years beginning after December 31,
1984, the only regulations promulgated with respect to section 152(e) since its amend[pg.
189] ment in 1984 are temporary regulations. 6 Section 1.152-4T(a), Q&A-3, Temporary
Income Tax Regs., supra, provides that a noncustodial parent may claim the exemption
for a dependent child “only if the noncustodial parent attaches to his/her income tax
return for the year of the exemption a written declaration from the custodial parent stating
that he/she will not claim the child as a dependent for the taxable year beginning in such
calendar year.” The declaration required under section 152(e)(2) must be made either on a
completed Form 8332 or on a statement conforming to the substance of Form 8332. See
sec. 1.152-4T(a), Q&A-3, Temporary Income Tax Regs., supra. The exemption may be
released for a single year, for a number of specified years, or for all future years “as
specified in the declaration.” Sec. 1.152-4T(a), Q&A-4, Temporary Income Tax Regs.,
supra.

In this case, Mr. Lovejoy, the noncustodial parent, claimed the dependency exemptions
for his minor children for each of the years at issue pursuant to a provision in the
Permanent Orders which summarily stated that Mr. Lovejoy “shall claim both of [his]
children on his tax returns as exemptions.” At trial, Mr. Lovejoy testified that, although
he did not ask Ms. Miller, the custodial parent, to complete or sign Form 8332, he did
attach a copy of portions of the Permanent Orders to each of his returns for 1993 and
1994 prior to filing the returns. 7

The issue regarding the dependency exemptions was raised by Ms. Miller in a motion for
leave to amend her petition shortly before trial. Ms. Miller has the burden of proof
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regarding her entitlement to the dependency exemptions in her case. See Rule 142(a). In
Mr. Lovejoy's case, respondent moved to amend his answer to assert protectively that if
Ms. Miller was entitled to claim the dependency exemptions, Mr. Lovejoy was not.
Therefore, respondent bears the burden of proving that Mr. Lovejoy is not entitled to the
dependency exemptions. See id.

We accept Mr. Lovejoy's testimony that he attached a copy of the relevant portions of the
Permanent Orders to his income tax returns for the years at issue. We still must decide,
however, whether attaching the Permanent Orders to Mr. Lovejoy's tax returns satisfied
the requirements of section 152(e)(2) and section 1.152-4T(a), Q&A-3, Temporary
Income Tax Regs., supra. The answer to the question depends upon whether the
Permanent Orders qualify as a “written declaration” signed by Ms. Miller confirming that
she will not claim the dependency exemptions with respect to her children for the years at
issue. See sec. 152(e)(2); sec. 1.152-4T(a), Q&A-3, Temporary Income Tax Regs., supra.

The Written Declaration Requirement — Form 8332

Pursuant to the authority conferred upon it by section 152(e)(2) as amended, the Internal
Revenue Service (IRS) issued Form 8332 to enable a noncustodial parent to satisfy the
written declaration requirement of section 152(e)(2). Form 8332 requires a taxpayer to
furnish (1) the names of the children for which exemption claims were released, (2) the
years for which the claims were released, (3) the signature of the custodial parent
confirming his or her consent, (4) the Social Security number of the custodial parent, (5)
the date of the custodial parent's signature, and (6) the name and the Social Security
number of the parent claiming the exemption. See Neal v. Commissioner, T.C. Memo.
1999-97 [1999 RIATC Memo ¶99,097]; Paulson v. Commissioner, T.C. Memo. 1996-
560 [1996 RIATC Memo ¶96,560]; White v. Commissioner, T.C. Memo. 1996-438
[1996 RIATC Memo ¶96,438].

Satisfying the signature requirement is critical to the successful release of the dependency
exemption within the meaning of section 152(e)(2). See Neal v. Commissioner, supra;
Paulson v. Commissioner, supra; White v. Commissioner, supra. Section 152(e)(2)
expressly provides that the noncustodial parent may claim the dependency exemption for
a child only if “the custodial parent signs a written declara[pg. 191] tion”, sec. 152(e)(2)
(A), and the declaration is attached to the return of the noncustodial parent, see sec. 152
(e)(2)(B). Form 8332 incorporates the statutory requirement; Form 8332 is valid only
when signed by the custodial parent. By signing the document, the custodial parent
affirmatively consents to the release of the dependency exemption to the noncustodial
parent.

In this case, Mr. Lovejoy did not attach Form 8332 to his Federal income tax returns for
1993 or 1994. In fact, he did not even ask Ms. Miller to sign Form 8332. Instead, he
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attached portions of the Permanent Orders to his returns. As a result, unless the
Permanent Orders qualify as a statement conforming to the substance of Form 8332, see
sec. 1.152-4T(a), Q&A-3, Temporary Income Tax Regs., 49 Fed. Reg. 34459 (Aug. 31,
1984), Mr. Lovejoy has not satisfied the requirements of either section 152(e)(2) or the
applicable regulation. We turn, therefore, to a review of the Permanent Orders.

The Written Declaration Requirement: Are the Permanent Orders a
Statement Conforming to the Substance of Form 8332?

Comparing the Permanent Orders with Form 8332 reveals several differences between the
two documents. Form 8332 requires a taxpayer, among other things, to furnish the years
for which the claims were released, the signature of the custodial parent, the date of that
signature, and the Social Security number of the custodial parent. By contrast, the
Permanent Orders do not list the years for which the dependency exemptions were
released, and they do not bear either the signature of the custodial parent, Ms. Miller, or
her Social Security number.

In order for a document to qualify as a statement conforming to the substance of Form
8332, it must contain substantially the same information required by Form 8332. In
particular, the document must satisfy the signature requirement of section 152(e)(2). The
signature of the custodial parent is critical to the successful implementation of Congress'
plan to eliminate support-based disputes regarding dependency exemptions and to
simplify the rules regarding when a noncustodial parent may claim the dependency
exemptions for his or her children.

It is beyond debate that Ms. Miller did not sign the Permanent Orders. The Permanent
Orders were executed by the State court judge and also were signed by petitioners'
counsel signifying their approval as to form. Section 152(e)(2) requires the signature of
the custodial parent. We must examine, therefore, whether either the execution of the
Permanent Orders by the State court judge or the signing of the Permanent Orders by Ms.
Miller's counsel as to form satisfies the signature requirement of section 152(e)(2).

Is the Signature of the Custodial Parent's Attorney as to Form Sufficient to
Satisfy the Signature Requirement of Sec. 152(e)(2)?

The Permanent Orders were issued by the State court judge following a contested divorce
hearing held over several days. The Permanent Orders were signed by petitioners' counsel
as to form only. Although neither petitioner discussed whether the signature of the
custodial parent's counsel approving the form of the Permanent Orders only is sufficient
to satisfy the signature requirement of section 152(e)(2), we address the issue sua sponte.
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Ms. Miller's attorney signed the Permanent Orders subject to a qualification which
indicated that he was approving only the form of the Permanent Orders. The signature of
counsel approving the form of a document ordinarily does not signify general consent to,
and approval of, the substance of the document. See generally Albright v. District Court,
375 P.2d 685 (Colo. 1962) (Local rule required counsel to sign a pretrial order signifying
his approval as to form and content. Counsel signed the pretrial order, approving it as to
form only, in order to preserve all objections and exceptions made to the rulings of the
court. The court held that approval of the content of the order pursuant to the local rules is
an approval only of the recital of what transpired at the pretrial conference. Under the
facts of the case, such approval does not operate as a waiver of counsel's objections to the
terms of the order or the application of substantive law in the order). We believe that the
signature of Ms. Miller's attorney in this case merely signified that Ms. Miller's attorney
had [pg. 193] reviewed and approved the form of the Permanent Orders while preserving
Ms. Miller's right to appeal from the rulings reflected in the Permanent Orders. See id.

The signature requirement of section 152(e)(2) demands more than simply an
acknowledgment regarding form; the signature of the custodial parent must confirm the
custodial parent's intention to release the dependency exemption to the noncustodial
parent and signify her agreement not to claim the dependency exemption herself. The
signature of Ms. Miller's attorney approving the form of the Permanent Orders does not
satisfy the mandate of section 152(e)(2). 8

Is the Signature of the State Court Judge on the Permanent Orders
Sufficient to Satisfy the Signature Requirement of Sec. 152(e)(2)?

Mr. Lovejoy's principal argument is that the Permanent Orders are sufficient to establish
his entitlement to the dependency exemptions because the State court gave him the right
to claim them on his tax returns. Ms. Miller and respondent disagree, contending that, in
order for a document to qualify under section 152(e)(2), the custodial parent must sign it.
Although the Permanent Orders gave Mr. Lovejoy the right to claim the dependency
exemptions, Mr. Lovejoy still had to satisfy the requirements of section 152(e)(2).
According to Ms. Miller and respondent, Mr. Lovejoy failed to do so. We agree.

This Court consistently has held that section 152(e)(2) clearly and unambiguously
requires the custodial parent to sign a written declaration releasing the dependency
exemption for his or her child to the noncustodial parent. See Neal v. Commissioner, T.C.
Memo. 1999-97 [1999 RIATC Memo ¶99,097]; Paulson v. Commissioner, T.C. Memo.
1996-560 [1996 RIATC Memo ¶96,560]; White v. Commissioner, T.C. Memo. 1996-438
[1996 RIATC Memo ¶96,438]; Peck v. Commissioner, T.C. Memo. 1996-33 [1996 RIA
TC Memo ¶96,033]. On several occasions we have rejected well- intentioned but flawed
attempts to comply with section 152(e)(2). See Neal v. Commissioner, supra; Paulson v.
Commissioner, supra; White v. Commissioner, supra; Peck v. Commissioner, supra. Even
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where a State court judge has entered an order “granting” the noncustodial parent the
right to claim the Federal dependency exemption for his child and the noncustodial parent
attached a copy of the order to his tax return, we have rejected the noncustodial parent's
claim to the dependency exemption where the custodial parent failed to sign a written
declaration as required by section 152(e). See Neal v. Commissioner, supra.

In Neal, the taxpayer, a noncustodial parent who had claimed dependency exemptions for
all three of his children on his Federal income tax returns for the years at issue, supported
his claim to the exemptions by attaching Forms 8332 (one for each child) and copies of
the Decree of Dissolution and a State court order amending the decree. The decree as
amended by the related order granted him the right to claim the dependency exemption
for one of his children but was silent with respect to the other two children. The Forms
8332 were not signed by the custodial parent. He made no effort to obtain the signature of
the custodial parent on the Forms 8332 or on any other document that might qualify as
their substantive equivalent. The taxpayer in Neal relied on publications of the IRS
which, he claimed, required only that the noncustodial parent attach to his returns a copy
of the decree or order granting him the right to claim the dependency exemption for his
child. The publications were not introduced into evidence. Based on certain testimony in
the case, we assumed without deciding that the IRS's publications required the custodial
parent to sign the pertinent decree or agreement. We concluded that, since neither the
Forms 8332 nor the decree and order were signed by the custodial parent, the taxpayer
did not satisfy the requirements of section 152(e)(2).

Unlike the taxpayer in Neal, Mr. Lovejoy does not rely on any IRS publication to support
his claim to the dependency exemptions. Our review of the relevant IRS publications
reveals that the guidance given to taxpayers for the years at issue is less than clear and
may even be misleading regarding the effect of a State court decree on the ability of the
noncustodial parent to claim the dependency exemption for his or her child. 9

Unfortunately, the fact that an IRS publica[pg. 195] tion is unclear or inaccurate does not
help the taxpayer. Well-established precedent confirms that taxpayers rely on such
publications at their peril. Administrative guidance contained in IRS publications is not
binding on the Government, nor can it change the plain meaning of tax statutes. See
Johnson v. Commissioner, 620 F.2d 153 [45 AFTR 2d 80-1149] (7th Cir. 1980), affg. T.C.
Memo. 1978-426 [¶78,426 PH Memo TC] (Tax Information on Individual Retirement
Savings Programs); Carpenter v. United States, 495 F.2d 175 [34 AFTR 2d 74-5080] (5th
Cir. 1974) (Tax Guide for U.S. Citizens Abroad); Adler v. Commissioner, 330 F.2d 91, 93
[13 AFTR 2d 1175] (9th Cir. 1964), affg. T.C. Memo. 1963-196 [¶63,196 PH Memo TC]
(Your Federal Income Tax for Individuals). The authoritative sources of Federal tax law
are the statutes, regulations, and judicial decisions; they do not include informal IRS
publications. See Zimmerman v. Commissioner, 71 T.C. 367, 371 (1978), affd. 614 F.2d
1294 (2d Cir. l979).
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Section 152(e)(2) clearly requires that the custo dial parent release the dependency
exemption for a child by signing a written declaration to that effect in order for the
noncustodial parent to claim the child's dependency exemption. The control over a child's
dependency exemption conferred on the custodial parent by section 152(e)(2) was
intended by Congress to simplify the process of determining who is entitled to claim
dependency exemptions for children of a marriage. See H. Rept. 98-432 (Part 2), at 1498
(1984). To make section 152(e)(2) work as intended, that control must be preserved by
insisting on adherence to the requirements of section 152(e)(2). Simply attaching a State
court order that is not signed by the custodial parent to the return of the noncustodial
parent does not satisfy the express statutory requirements of section 152(e)(2)(A).
Although the Permanent Orders granted Mr. Lovejoy the right to claim the dependency
exemptions for his children, a State court cannot determine issues of Federal tax law. See
Kenfield v. United States, 783 F.2d 966 [57 AFTR 2d 86-792] (10th Cir. 1986)); White v.
Commissioner, T.C. Memo. 1996-438 [1996 RIATC Memo ¶96,438] (citing with
approval Commissioner v. Tower, 327 U.S. 280 [34 AFTR 799] (1946)).

Ms. Miller's contention that she was entitled to claim the dependency exemptions for her
two children originally was based on a section of the UDMA 10 which provides: “A parent
shall not be entitled to claim a child as a dependent if he or she has not paid all court-
ordered child support for that year”. Colo. Rev. Stat. sec. 14-10-115 (14.5) (1998). Ms.
Miller contended that Mr. Lovejoy did not comply with his child support obligations,
and, therefore, under the operative provisions of the UDMA, he forfeited his right to the
dependency exemptions arguably awarded to him by the Permanent Orders. If we
accepted Ms. Miller's statement of the issue, we would find ourselves in the middle of a
child support fight similar to that which Congress intended to remove from the Federal
courts when it amended section 152(e) in 1984. Instead, we have framed the issue as it
should be framed: Did the noncustodial parent do what was necessary to satisfy section
152(e)(2)? Because we conclude that he has not done so in this case, we need not decide
the child support dispute presented to us by Ms. Miller. 11[pg. 197]

Since Mr. Lovejoy did not satisfy the requirements of section 152(e)(2), he is not entitled
to claim the dependency exemptions with respect to his children for either 1993 or 1994.
12As the custodial parent, Ms. Miller is entitled to the exemptions under Federal law.

We have carefully considered all remaining arguments made by the parties for a result
contrary to that expressed herein, and, to the extent not discussed above, find them to be
irrelevant or without merit.

To reflect the foregoing, the prior opinion in these cases, and the concessions by the
parties,

Decisions will be entered under Rule 155.
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1

All section references are to the Internal Revenue Code as in effect for the years in issue,
and all Rule references are to the Tax Court Rules of Practice and Procedure.
2

The only other issues raised by the notices of deficiency are computational.
3

“Temporary Orders” may provide for temporary payment of debts, use of property,
custody, maintenance, child support, or attorney's fees during the pendency of divorce or
separation proceedings. Colo. Rev. Stat. sec. 14-10-108 (1998).
4

Respondent also was granted leave to amend his answer in Mr. Lovejoy's case to assert
protectively that Mr. Lovejoy was not entitled to claim the dependency exemptions for
the children if Ms. Miller's claim to the dependency exemptions was upheld.
5

In this opinion, we refer to the parent having physical custody for the greater part of the
year as the custodial parent and to the parent who is not the custodial parent as the
noncustodial parent. See sec. 152(e)(flush language).
6

Temporary regulations are entitled to the same weight as final regulations. See Peterson
Marital Trust v. Commissioner, 102 T.C. 790, 797 (1994), affd. 78 F.3d 795 [77 AFTR 2d
96-1184] (2d Cir. 1996); Truck & Equip. Corp. v. Commissioner, 98 T.C. 141, 149
(1992).
7

The copies of Mr. Lovejoy's 1993 and 1994 returns, which were admitted into evidence
as exhibits to the stipulation of facts, did not include any part of the Permanent Orders as
attachments. Mr. Lovejoy explained this omission by pointing out that the stipulations
were negotiated and agreed upon before any issue regarding the dependency exemptions
was raised and that someone in the Service Center could have removed the attachments.
In her opening statement, respondent's counsel acknowledged this was possible. We also
note that the returns in evidence were incomplete in other ways. For example, the 1994
return was filed electronically. Although what purports to be the 1994 return in the record
summarizes the information included on the electronically filed return, there is no
signature page. In order to file electronically, a taxpayer must sign and file Form 8453,
U.S. Individual Income Tax Declaration for Electronic Filing, and transmit it with other
paper documents that cannot be filed electronically. Form 8453 must be received by the
Internal Revenue Service (IRS) before any electronically filed return is complete. See
Rev. Proc. 94-11, 1994-1 C.B. 557, 558. Form 8453 for 1994 and the attachments to it
were not made a part of the record at trial.
8

Our conclusion is limited to the facts of this case. We do not decide whether there are
any circumstances under which the signature of a custodial parent's attorney can ever
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satisfy the signature requirement of sec. 152(e)(2).
9

The IRS issued administrative guidance in the form of instructions to taxpayers to assist
them in complying with the requirements of sec. 152(e)(2) for each of the years at issue.
See Publications 501, Exemptions, Standard Deduction, and Filing Information (for use
in preparing 1993 returns and 1994 returns), and Publications 504, Divorced or Separated
Individuals (for use in preparing 1993 returns and 1994 returns). Each of these
publications states that the noncustodial parent is treated as the parent who gave more
than half the child's support (and therefore is entitled to claim the dependency exemption
for the child) if “The custodial parent signs a statement agreeing not to claim the child's
exemption, and the noncustodial parent attaches this statement to his or her return”. In
another section of the publications, the IRS addresses how a noncustodial parent who has
been awarded the right to claim the dependency exemption for his or her child in a
divorce decree or separation agreement may demonstrate his or her entitlement to the
child's dependency exemption. For example, in Publication 501, Exemptions, Standard
Deduction, and Filing Information (for use in preparing 1993 returns), the IRS states as
follows:
Noncustodial parent. The noncustodial parent will be treated as providing more than half
of the child's support if: ***
2) A decree or agreement went into effect after 1984 and it unconditionally states that the
noncustodial parent can claim the child as a dependent ***

See also Publication 501, Exemptions, Standard Deduction, and Filing Information (for
use in preparing 1994 returns), and Publication 504, Divorced or Separated Individuals,
(for use in preparing 1993 returns). None of these publications states how the signature
requirement referenced earlier in the publications applies to the decree or agreement. In
contrast, in Publication 504, Divorced or Separated Individuals, (for use in preparing
1994 returns) the IRS revised its guidance to taxpayers to clarify that the decree or
agreement on which the noncustodial parent relies must contain the signature of the
custodial parent:

Noncustodial Parent

Similar statement. If your divorce decree or separation agreement made after 1984
unconditionally states that you can claim the child as your dependent, you can attach to
your return copies of the following pages from the decree or agreement instead of Form
8332:
1) The cover page (write the other parent's social security number on this page),
2) The page that unconditionally states you can claim the child as your dependent, and
3) The signature page with the other parent's signature and the date of the agreement.
10

Colo. Rev. Stat. secs. 14-10-101 through 14-10-133 (1998).
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11

It is questionable whether State law can impose the additional requirement that the
noncustodial parent timely pay his child support obligations in order to claim the
dependency exemption for a minor child under sec. 152(e)(2). See U.S. Const. art. VI,
sec. 2; Kenfield v. United States, 783 F.2d 966 [57 AFTR 2d 86-792] (10th Cir. 1986);
White v. Commissioner, T.C. Memo. 1996-438 [1996 RIATC Memo ¶96,438] (citing
Commissioner v. Tower, 327 U.S. 280 [34 AFTR 799] (1946)); Nieto v. Commissioner,
T.C. Memo. 1992-296 [1992 RIATC Memo ¶92,296]; see also Bittker & Lokken,
Federal Taxation of Income, Estates and Gifts, par. 4.1.1, at 4-6 and 4-7 (3d ed. 1999).
12

However, Mr. Lovejoy may have a remedy in State court. See Colo. Rev. Stat. sec. 14-
10-115 (14.5) (1998) which provides, in part, that “A parent shall not be entitled to claim
a child as a dependent *** if claiming the child as a dependent would not result in any tax
benefit.”
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POWELL, Special Trial Judge

MEMORANDUM OPINION

Respondent determined a deficiency of $2,725 in petitioner's 1998 Federal income tax.
After concessions by respondent, 1 the issues are (1) whether petitioner is entitled to claim
dependency exemption deductions for her two minor children under section 151 2 and (2)
whether petitioner is entitled to claim a child tax credit under section 24. Petitioner
resided in Brooklyn, New York, at the time the petition was filed.

Background

The facts may be summarized as follows. Pursuant to a Judgment of Divorce (the
judgment) entered by the Supreme [pg. 1422] Court of the State of New York, County of
Kings, petitioner and her former spouse, Leo DiGuilio (Mr. DiGuilio), were divorced on
December 6, 1993. The judgment awarded petitioner custody of their two minor
daughters, Amanda and Geena DiGuilio (the children). The judgment further ordered Mr.
DiGuilio to pay biweekly child support of $268. The judgment made no reference to
dependency exemption deductions for the children. Since the divorce, petitioner has
provided over half of the support for the children.

For the taxable years 1994 to 1997, irrespective of the dependency exemption deductions
for the children, petitioner did not have sufficient income to owe any Federal income tax.
However, Mr. DiGuilio was employed. Thus, his accountant advised him to seek a waiver
from petitioner of her claim to dependency exemption deductions. The accountant
prepared a Form 8332, Release of Claim to Exemption for Child of Divorced or
Separated Parents, by typing in the children's names. Form 8332 has two parts. Part I
pertains to the current year and states that petitioner “[agrees] not to claim an exemption
for *** [the children] for the tax year 1994”. Part II pertains to exemptions for future
years and states that petitioner “[agrees] not to claim an exemption for *** [the children]
for the tax year(s) 1995 TO 2013”. At Mr. DiGuilio's behest, petitioner signed both parts
of the Form 8332, and he dated it in his handwriting. The form is complete except that it
does not state petitioner's Social Security number in the spaces provided.

Petitioner returned to work full time in October of 1997 and resumed filing Federal
income tax returns. For the 1998 taxable year, petitioner claimed dependency exemption
deductions for the children and a child tax credit. She attached to her return a written
statement that she had not “authorized the use of my children *** to be claimed as a
dependant [sic] on someone's tax return.” Petitioner apparently had not informed Mr.
DiGuilio of her disavowal of the Form 8332. He also claimed dependency exemption
deductions for the children for the taxable year 1998 and attached the Form 8332 to his
return.
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Discussion

1. Dependency Exemptions

Sections 151 and 152 provide that a taxpayer is entitled to deduct an exemption for a
minor dependent if the taxpayer provides over half of the support for the minor
dependent. In the case of a minor dependent whose parents are divorced or separated and
together provide over half of the support for the minor dependent, section 152(e)(1)
provides that the parent having custody for a greater portion of the calendar year
(”custodial parent”) generally shall be treated as providing over half of the support for the
minor dependent. A noncustodial parent may be treated as providing over half of the
support for the minor dependent if the requirements of section 152(e)(2) are satisfied.
Section 152(e)(2) provides:

(2) Exception where custodial parent releases claim to exemption for the
year.--A child *** received over half of his support during a calendar year
from the noncustodial parent if--

(A) the custodial parent signs a written declaration (in such manner and
form as the Secretary may by regulations prescribe) that such custodial
parent will not claim such child as a dependent for any taxable year
beginning in such calendar year, and

(B) the noncustodial parent attaches such written declaration to the
noncustodial parent's return for the taxable year beginning during such
calendar year.

The regulations promulgated with respect to section 152(e) are temporary. 3 Section
1.152-4T(a), Q&A-3, Temporary Income Tax Regs., 49 Fed. Reg. 34459 (Aug. 31, 1984),
provides:

A noncustodial parent may claim the exemption for a dependent child only
if the noncustodial parent attaches to his/ her income tax return for the
year of the exemption a written declaration from the custodial parent
stating that he/she will [pg. 1423] not claim the child as a dependent for
the taxable year beginning in such calendar year. The written declaration
may be made on a form to be provided by the Service for this purpose. ***

Pursuant to the authority granted by the regulations, the Commissioner promulgated
Form 8332. Form 8332 instructs a taxpayer to furnish (1) the names of the children for
whom exemption claims were released, (2) the current and future years for which the
claims were released, (3) the signature of the custodial parent confirming his or her
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consent, (4) the Social Security number of the custodial parent, (5) the date of the
custodial parent's signature, and (6) the name and Social Security number of the parent
claiming the exemption. See Miller v. Commissioner, 114 T.C. 184, 190 (2000).

Petitioner argues that Form 8332 was not a valid release of her claim to the dependency
exemption deductions for essentially two reasons: (1) Petitioner's Social Security number
was not filled in on Form 8332, and (2) Mr. DiGuilio dated Form 8332 in his own
handwriting.

We note initially, however, that it is unclear whether petitioner argues that she did not
execute Form 8332. While she does not deny that she executed the form and admits that
the signatures on the form “looks like my signature”, she also testified that she would not
have signed a form giving up the right to claim dependency exemption deductions for her
children from 1995 to 2013, and she could not recall signing the form. On the other hand,
Mr. DiGuilio testified that she executed the form. In spite of petitioner's potential
disclaimer of her execution of Form 8332, we find that she executed the form.

To properly release a claim to a dependency exemption deduction, section 152(e) clearly
and unambiguously requires the custodial parent to sign a written declaration with an
express statement that the custodial parent will not claim the dependency exemption
deduction. Neither the statute nor the regulations require that the release contain the
custodial parent's Social Security number. Furthermore, there is no requirement that the
instrument be dated by the person executing the document.

In White v. Commissioner, T.C. Memo. 1996-438 [1996 RIATC Memo ¶96,438], we
held that the custodial parent's letter, attached to the noncustodial parent's return, was
insufficient under section 152(e). The custodial parent did not include an explicit
statement that she agreed not to claim the exemption and did not state the years in which
she would release the claim to the dependency exemption deduction. Id. While the
custodial parent also did not include her Social Security number, that omission was not a
determinative factor. We emphasized the lack of the custodial parent's explicit statement
not to claim the dependency exemption deduction. Id. In this case, Form 8332 includes an
explicit statement that petitioner would not claim dependency exemption deductions for
specific years.

Petitioner further argues that Form 8332 is not valid because it was not her intent to
waive the dependency exemption deductions from 1994 to 2013. Mr. DiGuilio testified
that while the form contained the future dates from 1995 to 2013, he and petitioner
intended for him to claim the dependency exemption deductions until petitioner began
working. As to the taxable year 1998, petitioner argues that the form was inoperative
because she had begun working.
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The pre-1985 version of the allocations of the dependency exemption deduction was
“often subjective and [presented] difficult problems of proof and substantiation”. H. Rept.
98-432 (Part II), at 1498 (1984). In order to provide more certainty, Congress amended
section 152(e) to "[allow] the custodial spouse the exemption unless that spouse waives
his or her right to claim the exemption. Thus, dependency disputes between parents will
be resolved without the involvement of the Internal Revenue Service.” Id. at 1499.

In this case, petitioner executed the Form 8332, the consequences of which she now
attempts to avoid. If we were to relieve her of those consequences under these
circumstances, we essentially would [pg. 1424] have to ignore the language of the statute,
the regulations, and the legislative history. The result is to permit the whipsaw that
Congress sought to prevent. For section 152(e) to operate as intended by Congress, strict
adherence to the literal requirements of section 152(e) must be observed. See Miller v.
Commissioner, supra at 196; Cafarelli v. Commissioner, T.C. Memo 1994-265 [1994 RIA
TC Memo ¶94,265]. We will not ignore the Form 8332 here. Petitioner executed the
form, and she is bound by its terms with regard to the year before the Court.

2. Child Tax Credit

Section 24(a) provides that a taxpayer may claim a credit for “each qualifying child”. A
qualifying child is defined, inter alia, as any individual if “the taxpayer is allowed a
deduction under section 151 with respect to such individual for the taxable year”. Sec. 24
(c)(1)(A). For the reasons stated above, petitioner may not claim dependency exemption
deductions for the children under section 151, and, therefore, she may not claim a child
tax credit. To reflect the foregoing and respondent's concessions,

Decision will be entered under Rule 155.

1

Respondent concedes that petitioner is entitled to head of household filing status and to
an earned income credit. As a result of respondent's concession, the deficiency amount in
issue is $1,610, to be reflected in a Rule 155 computation. All Rule references are to the
Tax Court Rules of Practice and Procedure.
2

Unless otherwise indicated, section references are to the Internal Revenue Code in effect
for the year in issue.
3

Temporary regulations are entitled to the same weight as final regulations. See Peterson
Marital Trust v. Commissioner, 102 T.C. 790, 797 (1994), affd. 78 F.3d 795 [77 AFTR 2d
96-1184] (2d Cir. 1996); Truck & Equip. Corp. v. Commissioner, 98 T.C. 141, 149
(1992); see also LeCroy Research Systems Corp. v. Commissioner, 751 F.2d 123, 127 [55
AFTR 2d 85-475] (2d Cir. 1984), revg. on other grounds T.C. Memo. 1984-145 [¶84,145
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PH Memo TC].
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