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This podcast is sponsored by Leimberg Information Services, located on the 
web at http://www.leimbergservices.com.  Leimberg Information Services offers 
email newsletters on tax related matters, as well as access to a library of useful  
information to tax practitioners that subscribe to their services.

Reasonable Cause and the Late Filing Penalty
Every so often the law manages to create results that seem to test the limits of absurdity. 
This week we look at a case where we deal with the case of a taxpayer being able to 
escape the penalty for late filing of a return, which as a matter of law the court appeared 
to rule was late filed, because the court also believed the taxpayer had a reasonable casue 
for late filing because the taxpayer did timely file the return—and there actually is logic 
to that position.  The case is useful because it demonstrates that, at times, you need to 
think just slightly beyond the obvious to obtain the result you'd like.

The case in question is Gregorian v. Commissioner, TC Summary 2006-99.

Late Filing Penalty
IRC §6651(a)(1) provides the penalty for late filing of a return as follows, paying special 
attention to the italicized provisions:
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(a) Addition to the tax

     In case of failure--

      (1) to file any return required under authority of subchapter A of chapter 61 
(other than part III thereof), subchapter A of chapter 51 (relating to distilled 
spirits, wines, and beer), or of subchapter A of chapter 52 (relating to tobacco, 
cigars, cigarettes, and cigarette papers and tubes), or of subchapter A of chapter 
53 (relating to machine guns and certain other firearms), on the date prescribed 
therefor (determined with regard to any extension of time for filing), unless it is  
shown that such failure is due to reasonable cause and not due to willful neglect, 
there shall be added to the amount required to be shown as tax on such return 5 
percent of the amount of such tax if the failure is for not more than 1 month, with 
an additional 5 percent for each additional month or fraction thereof during which 
such failure continues, not exceeding 25 percent in the aggregate; 

The reasonable cause exception is explained in Reg. §301.6651-1(c), which provides:

(c) Showing of reasonable cause. 

(1) Except as provided in subparagraphs (3) and (4) of this paragraph (b), a 
taxpayer who wishes to avoid the addition to the tax for failure to file a tax 
return or pay tax must make an affirmative showing of all facts alleged as a 
reasonable cause for his failure to file such return or pay such tax on time in the 
form of a written statement containing a declaration that it is made under 
penalties of perjury. Such statement should be filed with the district director or 
the director of the service center with whom the return is required to be filed; 
Provided, That where special tax returns of liquor dealers are delivered to an 
alcohol, tobacco and firearms officer working under the supervision of the 
Regional Director, Bureau of Alcohol, Tobacco and Firearms, such statement 
may be delivered with the return. If the district director, the director of the service 
center, or, where applicable, the Regional Director, Bureau of Alcohol, Tobacco 
and Firearms, determines that the delinquency was due to a reasonable cause and 
not to willful neglect, the addition to the tax will not be assessed. If the taxpayer 
exercised ordinary business care and prudence and was nevertheless unable to 
file the return within the prescribed time, then the delay is due to a reasonable 
cause. A failure to pay will be considered to be due to reasonable cause to the 
extent that the taxpayer has made a satisfactory showing that he exercised 
ordinary business care and prudence in providing for payment of his tax liability 
and was nevertheless either unable to pay the tax or would suffer an undue 
hardship (as described in section 1.6161-1(b) of this chapter) if he paid on the due 
date. In determining whether the taxpayer was unable to pay the tax in spite of the 
exercise of ordinary business care and prudence in providing for payment of his 
tax liability, consideration will be given to all the facts and circumstances of the 
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taxpayer's financial situation, including the amount and nature of the taxpayer's 
expenditures in light of the income (or other amounts) he could, at the time of 
such expenditures, reasonably expect to receive prior to the date prescribed for 
the payment of the tax. Thus, for example, a taxpayer who incurs lavish or 
extravagant living expenses in an amount such that the remainder of his assets 
and anticipated income will be insufficient to pay his tax, has not exercised 
ordinary business care and prudence in providing for the payment of his tax 
liability. Further, a taxpayer who invests funds in speculative or illiquid assets 
has not exercised ordinary business care and prudence in providing for the 
payment of his tax liability unless, at the time of the investment, the remainder of 
the taxpayer's assets and estimated income will be sufficient to pay his tax or it 
can be reasonably foreseen that the speculative or illiquid investment made by the 
taxpayer can be utilized (by sale or as security for a loan) to realize sufficient 
funds to satisfy the tax liability. A taxpayer will be considered to have exercised 
ordinary business care and prudence if he made reasonable efforts to conserve 
sufficient assets in marketable form to satisfy his tax liability and nevertheless 
was unable to pay all or a portion of the tax when it became due. 

Defense 1:  Showing the Return was Timely Filed
The obvious defense to an IRS assertion of a late filing penalty would be to show that the 
return was timely filed.  However, as was noted in the October 22, 2005 podcast, the IRS 
position is that a taxpayer can only prove timely filing by complying with the 
requirements of §7502 to obtain statute or regulation authorized proof of filing (registered 
mail receipt, certified mail receipt, certain documents from approved private delivery 
services or specific items showing proof of electronic filing).  If a taxpayer does not have 
that type of proof, the IRS position (backed by the Second Circuit in Duetsch and Sixth 
Circuit in Carroll noted in the materials for the October 22 podcast) is that the return was 
only timely filed if the IRS acknowledges timely filing.

As was brought up in that podcast, outside those circuits, the Tax Court has taken a 
somewhat more liberal position, but still requires the showing that a timely postmark was 
applied to meet the requirements of §7502(a)(1).  That position has been specifically 
adopted by the Eighth Circuit (in Estate of Wood) and the Ninth Circuit (in Anderson).  

This position still won't be of use to a taxpayer who simply dropped the tax return into a 
mailbox and so is not in a position to offer proof of when the postmark was applied to the 
envelope in question.  So quite often a taxpayer will be faced with being unable to show 
timely filing of the return in question, even if the taxpayer isn't unlucky enough to be 
subject to the standards of the Second or Sixth Circuits on this matter.
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Another Solution...
In the Gregorian case we find another solution to this problem, which allows the court to 
get around the fact that it will not be able to find that the return was timely filed so that 
§6651(a)(1) would not generally apply.

The Court summarized the facts regarding the filing status as noted below:

In this case, petitioners twice filed and received approvals for extensions to file 
their 2001 return to October 15, 2002. Petitioners' 2001 return was received by 
the IRS on July 16, 2003. Respondent had no record of any return filed by 
petitioners for 2001 other than the return received on July 16, 2003.

In this case, the taxpayer's original returns showed a substantial refund due.  On later 
examination and in the Tax Court that result was changed so that there was now a balance 
due. 

The taxpayers claimed that they had actually mailed the return before the original 
October 15, 2002 due date for their 2001 return—but, apparently, did not have any of the 
requisite proofs of filing under §7502 noted above.  As the court noted:

The copy of the return offered into evidence at trial bears the dates of October 12, 
2002, on the signature lines for petitioners as well as the signature line of the 
return preparer. The return also bears a bold stamp "Duplicate" on the front page 
and at the bottom on the signature page (the second page). Petitioners contend the 
return was mailed on or about October 12, 2002, which was within the extended 
date granted petitioners for the filing of their return. Respondent had no record of 
receiving that return on or near that date.

So the taxpayers had apparently received the return from their preparer on October 12 (or 
at least that's what the copy of the return indicates).  

As noted, the court effectively agrees that the return was filed late—but now they look to 
whether there was reasonable cause. And, to put it simply, the court found the reasonable 
cause for filing late was that, in fact, the taxpayers had mailed the returns before the due 
date:

Petitioner testified he was unaware that the return had not been received and 
processed within a reasonable time period from the date petitioners claimed the 
return was mailed. Petitioner later became concerned when he failed to receive 
the refund of the claimed overpayment in the amount of $10,688. It is for that 
reason that petitioners mailed a return they clearly labeled as a duplicate return, 
which respondent received on July 16, 2003. The Court is hard-pressed to believe 
that a taxpayer would willfully neglect to file a timely income tax return where 
the taxpayer has claimed an overpayment of more than $10,000. Respondent 
offered no explanations to the contrary. The Court finds, therefore, there was no 
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willful neglect by petitioners in the late filing of their 2001 return. That satisfies 
one prong of section 6651(a)(1). The other element of section 6651(a)(1) is the 
taxpayer's burden of establishing that the failure to file timely was due to 
reasonable cause. The Court finds petitioner's testimony credible as to the 
circumstances in which the duplicate return was filed. Although petitioners 
produced no proof of mailing on October 12, 2002, the Court has no reason from 
the record to question petitioner's testimony that he acted, in the manner 
described, upon the advice and assistance of his return preparer. There is no 
evidence that would lead the Court to conclude otherwise. On this record, the 
Court finds that petitioners mailed their return on October 12, 2002, and the 
failure of that return's being delivered to the IRS within a reasonable time period 
was due to circumstances not within petitioners' control. The failure to file the 
duplicate return timely, therefore, was due to reasonable cause. Petitioners, 
therefore, are sustained on this issue.

Note that the Court still holds the return was truly filed in July of 2003, but that such a 
late filing was due to reasonable cause because the taxpayers believed they had timely 
filed the return.

So Does This Mean Certified Mail is Much Ado About 
Nothing?
Well, no.  First there are some problems with this finding.  While the taxpayers escaped 
liability for a failure to file penalty, they still were found not to have timely filed the 
return.  While in this case that didn't cause a problem, if the return had elections that had 
to be contained in a timely filed return that election would still have been invalid unless 
there as a reasonable cause provision for making a late election.

Second, clearly the taxpayers would have saved themselves quite a bit of grief on this 
issue if they had a registered or certified mail receipt.  As it was, they ended up facing the 
risk that the failure to file penalty would have been added in on top of the additional tax 
that was due on the year in question.

But this case does give taxpayers and their advisers some ammunition should the IRS 
assert a penalty for late filing and attempt to insist on requiring that the taxpayer must 
produce one of the approved forms of proof of timely filing.  The fact that the taxpayer 
had placed the return into the US Mail prior to the due date of the return would seem to 
be reasonable cause, and other evidence can be used to show the date of placing the return 
into the mail.
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