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Today's PresentationToday's Presentation

● Brief Katrina Bi ll Summary

● Circular 230 ÐHow i t Impactsthe CPA

● Subpart B Recent Changes
● Signif icant changes
● Application to various parts of practice

● Subpart C
● Other Circular 230 Issues
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Katrina Emergeny Tax Relief ActKatrina Emergeny Tax Relief Act
HR 3768HR 3768

● Signed into law on Friday
● Provides a number of benefits to taxpayers

directly in the Katrina area
● But also provides some that can impact taxpayers

outside the area
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Katrina Emergeny Tax Relief ActKatrina Emergeny Tax Relief Act
HR 3768HR 3768

● Benefi ts of General Application
● KatrinaEmployees eligible for Work Opportunity

Credit
● 40%of wagespaid in thefirst year toeachemployee,

limited to first $6,000 of wages(¤51(a),(b))
● Appliesnationwidefor hi resfrom August 28to

December 31, 2005 (indisaster areaisavai lable for afull
twoyear period) (Act ¤201(a))

● ÒReasonable identificationÓwi ll beallowedto substitute
for certificationotherwiserequired under ¤51(d)(12) (Act
¤201(c))
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Katrina Emergeny Tax Relief ActKatrina Emergeny Tax Relief Act
HR 3768HR 3768

● Benefits of General Application
● KatrinaEmployeeseligible for Work Opportunity

Credit
● HurricaneKatrinaEmployeeissomeonewho had a

principal placeof abodein thecoredisaster areaon
August 28, 2005 and is hi redduringtheappropriateperiod
(depending onwhether hired in thedisaster areaor outside
it)

● Charitablecontribution limits raised (Act ¤301)
● IndividualsÑ no 50%limi t orAGI phaseoutonqualified

contributions
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Katrina Emergeny Tax Relief ActKatrina Emergeny Tax Relief Act
HR 3768HR 3768

● Benefi ts of General Application
● Charitablecontribution limits raised

● CorporationsÑ no50%l imit orAGI phaseout onqual ified
contributions

● Qual ified contributions
● Paid in cash between August 25,2005and December 31, 2005

(Act ¤301(d)(1)(A))
● For a corporation only must bepaid towardsKatriniarelief effort

(Act ¤301(d)(1)(B))
● Taxpayer electsto make useof thisprovision
● Doesnot includepaymentsto certain segregated fundsoraccounts

if taxpayer retains direct or indirect control (Act ¤301(d)(2))
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Katrina Emergeny Tax Relief ActKatrina Emergeny Tax Relief Act
HR 3768HR 3768

● Benefits of General Application
● Charitablecontribution limits raised

● Electionsmadeseparately for membersof partnershipsand
Scorporations(Act ¤301(d)(3))

● Charitablemileage raised from 14¢ a mile to 70% of
standard business rate for mileageafter August 25,
2005 through December 31, 2005 rounded to next
highest cent (34¢ iswhat I compute)

● Special rules for donations of food and books
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Katrina Emergeny Tax Relief ActKatrina Emergeny Tax Relief Act
HR 3768HR 3768

● Victims Directed Provisions
● If haveclients in affected area, study thebil l
● Liberalized qualif ied plan loan and distribution rules
● Spread of period of inclusion in tax for distributions

related to Katrinaeconomic loss
● 3 year period to repay up to $100,000 of distributions
● Extended casualty loss replacement period
● Removal of $100 floor and 10% AGI limit on

casualty loss
● Remember, these only apply in l imited cases
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CircularCircular 230 and the CPA230 and the CPA

● Circular 230 governs practicebefore theIRS

● Practice is defined at ¤10.2(d)

● Practice limi ted those speci fically authorized
● Most of theCircular revised in 2002
● More controversial 2005 Revisions

● Tax shelter opinion revisions
● Best practices provision
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The CPA’s Authority Before the IRSThe CPA’s Authority Before the IRS

● CPA license granted by the various states

● 5 USC ¤500(c) grants the right to practice before
the IRSto an individual who is qualified to
practice as a CPA in any state

● Federal grant of power that also is granted to two
other classes
● Attorneys(again based on state l icensing)
● Enrolled Agents(pure federal licensegrant)
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The CPA’s Authority Before the IRSThe CPA’s Authority Before the IRS

● CPA's authority subject to IRSregulation
authorized by 5 USC ¤500(d)(2)

● Detailed authorization found at 31 USC ¤330
● Allows Treasury Department to regulate those

practicing before the IRS
● Can remove the right to practice for cause

● Individual barred from practicecannot be assisted
by those not barredÑ doing so is a violation of
Circular 230
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OtherOther StandardsStandards

● CPAs are subject to other standards of conduct
● Virginia Board of Accoutancy

● Law and Regulations(Chapter 44 of Title54.1 of
Code of Virginia)

● Generally recognizeAICPA standards
● Codeof Professional Ethics
● StatementsonStandards for Tax Services

● IRS suspension or disbarment a violation of Codeof
Virginia¤54.1-4413(A)(4) and punishableunder
Board of Accountancy Regulation 18 VAC
5-21-120(M)
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Structure of Circular 230Structure of Circular 230

● Subpart AÑ Authority to Practice

● Subpart BÑ Standards of Conduct and
Performance

● Subpart CÑ Sanctions

● Subpart DÑ Rules for Disciplinary Procedings
● Subpart EÑ General Provisions
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Circular 230 Subpart BCircular 230 Subpart B

● Areaof Major Changes

● Recently Revised Areas
● ¤10.33 Best Practices
● ¤10.35 Covered Opinion Requirements
● ¤10.36 Proceduresto EnsureCompliance
● ¤10.37 Other WrittenAdvice

● Significant 2002 Revision ¤10.29 Conf licts of
Interest
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§10§10.33 Best Practices.33 Best Practices

● ÒAspirationalÓstandard
● ¤10.52(a)(1) removes this provision from

enforcement rules...for now
● Many seeasa warning to the professional community

to clean up itsact or the IRS wil l do it for them
● Malpractice issueÑ standard of care

● Best Practices defined as
● Compliancewith all other parts of Circular 230
● Meeting four performancestandards
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§10§10.33 Best Practices.33 Best Practices

● Standard One: Communicateclearly with the
cl ient regarding thetermsof the engagement
● Determineclient's expected purpose in obtaining

adviceand how it wil l be used
● Establish clear understanding with cl ient (can you say

Òengagement letterÓ)
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§10§10.33 Best Practices.33 Best Practices

● Standard Two: Evaluation of factsand thelaw
● Establish the facts
● Determine relevant facts
● Reasonablenessof assumptions/representations
● Relate law to the facts(including judicial doctrines)
● Arriveat aconclusion based on law and facts
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§10§10.33 Best Practices.33 Best Practices

● Standard Three: Advising theCl ient
● Inform client of the import of the conclusions reached
● Specifical ly, need to adviseclient about whether

he/she wil l beable to avoid accuracy related penalties
under the IRC if taxpayer rel ies on the advice (a
themewe'l l revisit)

● Note that nothing in this provision mentions written
advice
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§10§10.33 Best Practices.33 Best Practices

● Standard Four: Fairness and Integrity
● Must act with fairnessand integrity
● Applies to all parties the representative interactswith

Ñ not the just cl ient

He nr icks, Ma r t in , Tho mas & Zo l l ar s, Lt d.
Ce r t iÞ ed Pu bl i c Accou nt a nt s

§10§10.33 Best Practices.33 Best Practices

● Responsibili ties to ensure best practices are
fol lowed
● Person with Òprimary responsibil i tyÓfor overseeing

the firm's tax advicepractice is responsible
● We'l l see this repeated
● May not beeasy to identify if you aren't a sole

practitionerÑ especial ly since tax advicecrosses
specialties
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§10§10.35 “Covered Opinion”.35 “Covered Opinion”
RequirementsRequirements

● Generated themost heat from these new
regulations

● Major concern about how broadly these rules
apply
● Types of written documents that fall under the rules
● May impact CPAs who don't see themselves in tax

practice
● Financial planning
● Businessvaluation
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Who is Covered by these RulesWho is Covered by these Rules

● A practi tioner who provides a covered opinion
shall comply with thesestandards

● Practitioner
● Individual described in ¤10.2(e) of Circular 230Ñ

which reference¤10.3(a), (b), (c) or (d)
● ¤10.3(b) brings in any CPA not currently under

suspension or disbarment by the IRS
● You'reÒinÓunless the IRS has thrown you ÒoutÓif

you areaCPA
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Covered Opinion DefinitionCovered Opinion Definition

● Sincewe're all CPAs, our only out is that what
we're doing is not acovered opinion

● All written advice potential ly is ÒinÓincluding
electronic communications
● Letters
● Faxes
● Emails
● Instant messages
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Covered Opinion DefinitionCovered Opinion Definition

● Def inition
● Written advice (asnoted before)
● Concerning at least one Federal tax issue
● Falls into oneof thecategories

● Listed transactions
● Principal purposetransaction
● Entity, planor arrangement

● Reliance opinion
● Marketed opinion
● Condition of confidentiality
● Contractual protection
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Federal Tax IssueFederal Tax Issue

● Def ined at ¤10.35(b)(3)

● Concerns federal tax treatment of
● Item of income
● Gain or Loss
● Deduction
● Credit
● Existenceor absence of a taxable transfer
● Value of property for Federal tax purposes
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Federal Tax IssueFederal Tax Issue

● Exceedingly broad coverageÑ almost everything
a CPA deals wi th

● Significant Federal Tax Issue
● IRS hasa ÒreasonablebasisÓfor asuccessful

challenge and
● Resolution could havea significant impact, whether

benef icial or adverseand under any reasonably
foreseeablecircumstance, on theoverall Federal tax
treatment of the transaction or matter under
consideration
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Federal Tax IssueFederal Tax Issue

● What is aÒreasonable basisÓfor challenge?
● Under ¤6662 the CPA community has generally

interpreted ÒreasonablebasisÓfor a position as being
substantially less than a50% chance (down to 15% or
20%)

● Does thesame test apply for this purpose as well?
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Types of TransactionsTypes of Transactions

● I f interpreted broadly, may involve almost every
written documents

● Listed transaction is theonly type that doesn't
require a Òpartnership or other entity, any
investment plan or arrangementÓ

● What does that phrase mean?
● Do we treat it thesameas we have ¤6662(d)(C)(i i) for

what is a tax shelter?
● Or are the identical words now subject to abroader

meaning?
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Listed TransactionsListed Transactions

● Def ined at ¤1.6011-4(b)

● IRSpubl ished list of transactions

● Aswel l, Òsubstantially similarÓtransactions count
as well

● Topic of what is a listed transaction covered in
presentation that can bedownloaded at
http://ezollars.libsyn.com

● Only a Òjust say noÓwritten document will not
haveto be acovered opinionÑ no Òopt outÓ
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Principal Purpose TransactionsPrincipal Purpose Transactions

● No Òopt outÓoption

● Principal purpose of ÒtransactionÓis
● Avoidanceor
● Evasion

● Avoidance appears to bea broad category that
covers any reduction in tax

● What about valuations for family limited
partnerships?
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Principal Purpose TransactionsPrincipal Purpose Transactions

● Valuation
● Value of property under IRC ¤2512
● For computing the tax under IRC ¤2501

● Certainly appears be material to the resolution of
the tax consequences of the transaction

● Valuations would alwaysappear to havea
reasonablechance of achallengegiven thebasic
nature of avaluation

● Remember, no opt out if principal purpose
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Reliance OpinionsReliance Opinions

● Largest potential Òcatch al lÓproblem area
● Advice concludes one or more significant Federal

tax issues wil l be resolved in the taxpayer's favor
at a confidence level of at least more likely or not

● More likely than not is a greater than 50%
l ikelihood

● Actual words Òmorel ikely than notÓor Ògreater
than 50% chanceÓdo not have to appear in the
written advice
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Reliance OpinionsReliance Opinions

● Notethat havetwo tests
● Are theresignificant Federal Tax Issues (reasonable

chance the IRScould successful ly challenge the
position)

● Does theadvice resolveany of these issues in the
taxpayer's favor

● In evaluating the posi tion, you cannot consider
● Chanceof examination or item not being raised in an

exam
● Chanceof resolution through settlement
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Reliance OpinionsReliance Opinions

● ÒOpt outÓdisclaimer exception
● Can removea reliance opinion from thecovered

opinion rules if meet the disclaimer disclosure rules
found at ¤10.35(b)(4)(ii)

● Cannot involve a listed transaction or principal
purpose transaction

● Must beprominently disclosed
● Top of document andlarger typefacerulesremoved from

final regulations
● However, cannot bein afootnoteor small type
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Reliance OpinionsReliance Opinions

● Content of ÒOpt OutÓDisclaimer
● Must be in thewritten advice
● Indicates theadvice was not intended or written by

the practitioner to be used for the purpose of avoiding
penalties that may be imposed on the taxpayer and

● Theadvicecannot be used to avoid penalties that may
be imposed

● Meant to remove the Òrelianceon aprofessionalÓ
defense for aclient

He nr icks, Ma r t in , Tho mas & Zo l l ar s, Lt d.
Ce r t iÞ ed Pu bl i c Accou nt a nt s

Reliance OpinionsReliance Opinions

● Should we opt out everything?
● A number of f irms have decided yesÑ haveopt out

language attached to even themost mundane
correspodence (ÒI 'l l seeyou at our kid's softball game
Ñ this advicecannot be used...Ó)

● Someconcern may open CPA up to claim that CPA
removed penalty protection unnecessari ly if overused

● Note that the disclaimer does not l imit the type of
penalty for which no reliance is permittedÑ it's more
than just the tax shelter penalties
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Reliance OpinionsReliance Opinions

● Penal ties it shouldn't apply to
● ¤6662(d)(B) Substantial Understatement Penalty
● Only requires substantial authority, not more likely

than not position
● Does theÒopt outÓlanguageput the client at risk for a

penalty they should be able to get out of?
● What is our responsibil i ty to theclient in this matter?
● Overuseof opt out may behazardous to the client's

financial healthÑ and, in a malpractice action, yours
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LanguageLanguage

● IRSrules require that I disclose to you that any
advice contained in this letter (or email, fax, etc.)
is not intended to be, and cannot be used, for the
purposeof avoiding penalties imposed on you.

● Above is an exampleonlyÑ actual draf ts vary
f rom fi rm to firm
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Limits of Opt OutLimits of Opt Out

● Remember that not al l covered opinionscan be
Òopted outÓof
● Listed transactions
● Principal purpose transactions

● Does opt language in a document discussing
these items primari ly provethe CPA's lack of
professional competence?

● IRSview of FLPsÑ will they admi t it's possible
to opt out for work related to a FLP?
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Marketed OpinionsMarketed Opinions

● Advice a practi tioner knows, or hasreason to
know,
● Will be used by or referred to by aperson other than a

member of the practitioner's firm
● To promote, market, or recommend
● Partnership or other entity, investment plan or

arrangement
● To oneor more taxpayers
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Marketed OpinionsMarketed Opinions

● I f written advice is used in that fashion, may have
a problem
● ¤1031 rulesadvice for real estateagent example
● Online message board example
● Magazinearticleexample
● Client purchasing a building, brings in apartner who

is not aclient af ter receiving advice
● Client doesit togivefriend agood deal ascompared to
● CPA isawareclient unlikely to beableto acqui reproperty

byhis/herself
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Marketed OpinionsMarketed Opinions

● Modified opt out for marketed opinions found at
¤10.35(b)(5)(ii )
● Standard relianceopinion opt out disclosure plus
● Advicewaswritten to support thepromotion or

marketing of the transaction or matter and
● Taxpayer should seek independent advicebased on

the taxpayer's particular situation from an
independent tax advisor

● Second issueis going to be the problem
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Marketed OpinionsMarketed Opinions

● Notethat your standard opt out languagewi ll
generally not be useful to defend against aclaim
the item was a marketed opinion

● I f third party ends up with a written document
that CPA authored with a standard disclaimer,
may bea problem

● At least consider adding restriction on the advice
not being used to market any transaction

He nr icks, Ma r t in , Tho mas & Zo l l ar s, Lt d.
Ce r t iÞ ed Pu bl i c Accou nt a nt s

Opinion Subject to Conditions ofOpinion Subject to Conditions of
ConfidentialityConfidentiality

● Def ined at ¤10.35(b)(6)
● Imposes a limitation on disclosure of the tax treatment

or tax structure of a transaction
● Limitation protects the conf idential i ty of the

practitioner's strategies
● Does not matter if not legally binding
● Claim that a transaction isproprietary or exclusive is

not a condition of confidential i ty if no restriction is
imposed on disclosure of tax treatment or tax
structure
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Opinion Subject to Conditions ofOpinion Subject to Conditions of
ConfidentialityConfidentiality

● Def ini tion is similar to, but not identical to, the
definition found at Regulation ¤1.6011-4

● Reportable transaction rules discourage this type
of transaction already
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Contractual ProtectionContractual Protection

● Def ined at ¤10.35(b)(7)
● Right to ful l or partial refund of feespaid if tax

consequences not sustained or
● Fees are contingent upon realization of tax benefits

from the transaction

● Could betriggered by accident if practitioner not
aware of this matter

● IRSconcern was Òno riskÓmarketing of
transactions
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Excluded CommunicationsExcluded Communications

● I ssued in responseto comments on original draf t
of changes

● Preliminary AdviceÑ reasonably expected to
providesubsequent written advice that will meet
the covered opinion standards

● Speci fic items of advice
● Qualificationsof aqualif ied plan
● Stateor local bond opinion (covered by other rules)
● Included in SEC document f i ling
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Excluded CommunicationsExcluded Communications

● Post transaction advice
● Solely for useof aparticular taxpayer
● Provided after taxpayer hasf i led a tax return

ref lecting the tax benefitsof a transaction
● Will not apply if practitioner knows, or should know,

the advicewil l beused by the taxpayer to takea
position on a tax return (including an amended return)
fi led after the dateon which theadvice is provided

● Advice to practitioner'semployer solely for
determining tax liabili ty of employer
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Excluded CommunicationsExcluded Communications

● NegativeAdvice
● TheÒJust Say NoÓstandard
● Advice that doesnot resolveany Federal tax issue in

favor of the taxpayer and
● Does not provide aconclusion favorable to the

taxpayer at any confidence level (including that the
position is not f rivolous) on any Federal tax issue
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Is it Covered Flowchart?Is it Covered Flowchart?

● Chart in appendix at page 32

● Prepared by K ip Del linger, CPA of Cali forniaand
used by permission
● Author for CCH on practicebefore the IRS
● Has authored a number of commentarieson the

revisions to Circular 230

● Walk through the flowchart to work out if you
have an issue
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Covered Opinion StandardsCovered Opinion Standards

● I f CPA either must issue acovered opinion or
decides not to opt out, must
● Perform required procedures in accordancewith

Circular 230'sstandards
● Comply with standards related to relianceon thework

of others
● Must makecertain required disclosures
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Covered Opinion StandardsCovered Opinion Standards

● Required Procedures regarding factual matters
found at ¤10.35(c)(1)
● Must identify and ascertain the relevant facts
● Opinion must consider all factsdetermined to be

relevant (so any fact not discussed isnot relevant, at
least in theview of a plainti ff 's attorney)

● Must not base opinion on any unreasonable factual
assumption (including those related to futureevents)

● Again, aknow or should haveknown standard
● Includesrelianceon projection, forecast or appraisal
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Covered Opinion StandardsCovered Opinion Standards

● Required Procedures regarding factual matters
found at ¤10.35(c)(1)
● An assumption that a transaction has abusiness

purpose or is profitableaside from tax benefits is by
def inition unreasonable

● That meansthepractitioner must conclude that such a
condition exists or wil l exist, and not just assume it
away

● Many of theopinions the IRS was upset with assumed
away these issues
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Covered Opinion StandardsCovered Opinion Standards

● Required Procedures regarding factual matters
found at ¤10.35(c)(1)
● Cannot rely on aprojection, financial forecast or

appraisal if practitioner knows, or should know,
● Personperformingtheprojection, forecast or appraisal

lacks theskil lsto preparethe item in question (muchl ike
compilationstandardof evaluating thequal ifications of
person performing theaccountingwork)

● Theprojection, forecast or appraisal is incorrect or
incomplete

● Discloseall factual assumptions in separatesection

He nr icks, Mar t in , Tho mas & Zo l l ar s , Ltd .
Ce r t iÞ ed Pu bl i c Accou nt an t s

Covered Opinion StandardsCovered Opinion Standards

● Required proceduresfor rel iance on thi rd party
found at ¤10.35(c)(1)(ii i)
● Cannot baseopinion on unreasonable factual

representation, statements or f inding of theclient or
any other person

● Is unreasonable if practitioner knows, or should know,
there's aproblem with the representation

● Examplemakesa point that a naked representation of
abusiness purpose isunreasonableÑ must includea
specif ic description of business purpose
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Covered Opinion StandardsCovered Opinion Standards

● Required proceduresfor rel iance on thi rd party
found at ¤10.35(c)(1)(ii i)
● Must also perform Òsmell testÓon business purpose

representation (IRS ismaking special emphasishere
due to prior marketed opinions)

● Opinion must identify in aseparate section all factual
representations, statements or findingsof the taxpayer
that were relied upon by the practitioner
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Covered Opinion StandardsCovered Opinion Standards

● Required proceduresfor relating the law to the
factsfound at ¤10.35(c)(2)
● Must relate the applicable law (including judicial

doctrines) to the relevant facts
● Notethismeansall applicable law anddoctrines
● Can't ÒskipÓtroublesomeareas

● Cannot assumea favorable resolution of any Federal
tax issue except

● For itemsnot covered in a limi ted scopeopinion or
● Comply wi th reliancestandards and rely on3rd party
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Covered Opinion StandardsCovered Opinion Standards

● Required proceduresfor relating the law to the
factsfound at ¤10.35(c)(2)
● Generally prohibit assumptionsas to the law
● Thepractitioner is presumed to be theperson with

expertise that is being relied upon to makea
conclusion about the resolution of the issue

● Opinion cannot be internally inconsistent
● Pieces haveto becoordinated
● Cannot simply havei tem byi tem support if presumed

resolutionof A cannot exist at thesameasresolution of B
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Covered Opinion StandardsCovered Opinion Standards

● Required proceduresfor relating the law to the
factsfound at ¤10.35(c)(2)
● Must come to aconclusion aseach Significant federal

tax issue
● Conclusion asto whether thetaxpayer will prevail oneach

issue
● If unabletoreach aconclusion, theopinion must statethe

practitioner isunabletoreachaconclusionon thespecific
issues involved

● Opinion must describethereason for each conclusion (no
ÒAmazingKreskinÓrevelations)
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Covered Opinion StandardsCovered Opinion Standards

● Required proceduresfor relating the law to the
factsfound at ¤10.35(c)(2)
● Must come to aconclusion as each Significant federal

tax issue
● Includefactsand analysissupportingtheconclusions or the

inabil ity toreachaconclusion
● If fail to reach Òmorelikely than notÓconfidencelevel on

oneor more issues, must includespecific disclosurethat
opinioncannot berelied upon to avoidpenaltiesand that
opinionfai led toreachamorelikely than notconclusion as
to oneor more issues
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Covered Opinion StandardsCovered Opinion Standards

● Required proceduresfor relating the law to the
factsfound at ¤10.35(c)(2)
● Evaluation must bebased solely on themeritsof the

issue (¤10.35(c)(2)(ii i)) and cannot consider
● Possibil ity returnwill notbeauditedor
● Issuewouldnotberaisedonaudi t if thereturnwasaudited

or
● Issuewouldberesolvedthrough settlement i f i t was raised

onaudit
● Basically, assumeyouare in court with adecisionbeing

renderedon thisissue

He nr icks, Ma r t in , Tho mas & Zo l l ar s, Lt d.
Ce r t iÞ ed Pu bl i c Accou nt a nt s

Covered Opinion StandardsCovered Opinion Standards

● Required proceduresfor relating the law to the
factsfound at ¤10.35(c)(2)
● A marketed opinion must reach amore likely than not

conf idence level on each Significant federal tax issue
or it cannot be issued except with useof the marketed
opinion disclaimer discussed earl ier
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Competence RequirementsCompetence Requirements

● Found at ¤10.35(d), requi resthe practitioner be
competent to providethe opinion

● Notethat CPAs arealready under asimilar rule in
the Code of Professional Conduct Ethics
Interpretation 201-1

● Must beknowledgable in al l aspects of Federal
tax law relevant to theopinion being rendered
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Competence RequirementsCompetence Requirements

● Can rely on the opinion of another unlessknow
or should know opinion should not berel ied upon

● I f rely on opinion of another practi tioner, must
identi fy the other opinion and set forth the
conclusions reached in the other opinion

● Aswel l, must be satisf ied that the analysis, taken
as a whole, satisfy the requirements of Circular
230 (similar to standard in SSTSNo. 1, paragraph
7)
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Limited Scope OpinionsLimited Scope Opinions

● Can be used by practitioner to reduce the opinion
to less than all significant Federal tax issues

● However, significant rules must be followed to
make use of a limited scope opinion

● Not available for certain types of transactions
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Limited Scope OpinionsLimited Scope Opinions

● Taxpayer and practitioner must agree that the
scope of the opinion and the taxpayer's abil ity
rely on theopinion is l imited (engagment letter
would beextraordinarily useful )

● Opinion does not address
● Listed transaction
● Principal purpose transaction

● Opinion is not amarketed opinion

● Appropriate disclosure ismade
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Limited Scope OpinionsLimited Scope Opinions

● Can makereasonableassumption of favorable
resolution of asignificant Federal issue

● Must speci fically identify assumed favorable
resolutions in a separation section of the opinion

● Stil l requi respracti tioner to identify all issue and
al ter theclient to those issues

● I f not mentioned, presumably it's not relevant and
the resolution would not impact the result
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§10.36 Procedures to Ensure§10.36 Procedures to Ensure
ComplianceCompliance

● Person wi th responsibility of oversight of a firm's
tax advicepractice must takesteps to insure
compliance

● Personal ly l iable for violation of Circular 230
● Through wil l fulness, recklessnes or gross

incompetence person fails to takestepsto insure
complaince and

● Member of firm violates¤¤10.35 or 10.39
● Firm has engaged in pattern of violationand
● Does not takeaction to correct thesituation
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§10.37 Other Written Advice§10.37 Other Written Advice

● Wri tten advice that is not a covered opinion falls
under these rules

● Wri tten advice cannot beissued if
● Based on unreasonable factual or legal assumptions

(including assumptionsabout futureevents)
● Unreasonably rel ieson representation, statements or

findingsof cl ient or third party
● Does not consider all facts practitioner knows or

should know
● Considers Òaudit lotteryÓissues
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§10.37 Other Written Advice§10.37 Other Written Advice

● Facts and circumstances wi ll be used to
determine if practitioner complied with this
provision
● Quick phonecall on asimplematter requires less

thorough discussion
● Client asking about acomplex proposed transaction

would requiremore

● Does Òopt outÓlanguage mean CPA has indicated
wehavea Òmore complexÓsi tuation and drop the
CPA back into a similar mess?
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§10.37 Other Written Advice§10.37 Other Written Advice

● IRS indicates that a higher standard of carewi ll
be applied if the practitioner knows or should
know that theadvicewill be used by someone
other than the person the practitioner is working
with
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§10.29 Conflicts of Interest§10.29 Conflicts of Interest

● Added previously, but not an area many CPAs
looked at

● Imposes astricter conf lict standard
● Shall not represent a client if there is a conflict of

interest
● Representation of oneclient wil l be directly adverse

to another cl ient
● Signif icant risk representation wil l be material ly

l imited by responsibi li ty to another cl ient, former
client or third person, or by a personal interest



He nr icks, Mar t in , Tho mas & Zo l l ar s , Ltd .
Ce r t iÞ ed Pu bl i c Accou nt an t s

§10.29 Conflicts of Interest§10.29 Conflicts of Interest

● However, can still represent thecl ient i f
● Practitioner believeswill be able to provide

competent and dil igent representation to theclient
● Representation not prohibited by law (l ike state

accountancy regulations, SEC requirements, etc.)
● Each affected client gives informed, written consent
● Copiesof written consent retained for 36 monthsfrom

dateof conclusion of representation of af fected client
and must beprovided to IRSon request
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Circular 230 Subpart CCircular 230 Subpart C

● Sanction provisionsof Ci rcular 230

● State Board still has impact
● Federal law only recognizesyour right to practiceso

long as you areauthorized to practice asa CPA
● So if no longer have right to practice in any state, are

already ÒoutÓ

● However, IRScan independently impose
sanctions, even if State Board does not take
action
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§10.50(a) Penalties§10.50(a) Penalties

● Can take following actions
● Censure (public reprimand)
● Suspend (out for aperiod of time)
● Disbar (out, period)

● Actionable matters
● Practitioner is incompetent or disreputable
● Fails to comply with any regulation in Circular 230
● With intent to defraud, will ful ly and knowingly

misleadsor threatens aclient or prospectiveclient
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§10.51 Incompetence &§10.51 Incompetence &
Disreputable ConductDisreputable Conduct

● Laundry list of actions deemed to demonstrate
ei ther incompetence or disreputable conduct

● Special interest in ¤10.51(j ) which prohibits
● Knowingly aiding and abetting another person to

practice before the Internal Revenue Serviceduring a
period of suspension, disbarment, or ineligibi l ity of
such other person

● A taint is imposed on individual that issanctioned that
could Òrub offÓon another practitioner
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§10.52 Violation of Regulations§10.52 Violation of Regulations

● Threeclasses of rulesare created by this
regulation

● ¤10.33 ÒAspi rationalÓstandard exempted from
sanctions

● ¤¤10.34, 10.35, 10.36 and 10.37 are subject to
sanction if violated recklessly or through gross
incompetence

● All other regulations subject to a wil lful violation
standard
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Circular 230 Subpart BCircular 230 Subpart B

● Other key provisions

● ¤10.21 Knowledge of cl ient'somissionÑ must
notif y client of violation and advise of potential
consequences under the Codeand regulations

● ¤10.22 Duedil igence and useof othersÑ must
use reasonable care in supervising the work of
others

● ¤10.23 Prompt disposi tion of pending matters
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Circular 230 Subpart BCircular 230 Subpart B

● ¤10.26 NotariesÑ Practitioner may not perform
any official act as an notary public
● Any matter adminstered by the IRS
● Any matter for which practitioner is employed as

counsel, attorney or agent
● Any matter in which the practitioner is interested

● ¤10.27 FeesÑ May not charge an unconscionable
fee and contingent fees subject to l imitations
(generally no on original return posi tions, wi th
restriction on amended returns or claims)
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Circular 230 Subpart BCircular 230 Subpart B

● ¤10.28 Return of cl ient's recordsÑ Be careful
here, you must comply with both thisruleand the
state accountancy ruleson the same matter. If
ei ther requires that an i tem be delivered to a
cl ient, i t must be delivered

● ¤10.30 Solici tationÑ Prohibi ts misleading
solicitation and contains detailed rules on certain
i tems. Notethat i f you publish a scheduleof fees
under this provision, you must chargeno more
than that schedule for at least 30 days
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Circular 230 Subpart BCircular 230 Subpart B

● ¤10.31 Negotiation of Taxpayer ChecksÑ Don't
do it

● ¤10.32 Practiceof LawÑ Circular 230 does not
authorize thepractice of law

● ¤10.34 Tax return posi tions
● Realistic possibil i ty standard (1 in 3 chance)Ñ and

taking non-f rivolous position (not patently improper)
● Noteconfl ict between client and practitioner interests
● Must adviseclient on potential penalties
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Circular 230 Subpart BCircular 230 Subpart B

● ¤10.34 Tax return posi tions
● May generally rely on information furnished by the

client (notedifference from covered opinion standard)
● Cannot ignore information known to thepractitioner

or the implications of such information
● Basically, an Òeyes openÓstandard
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Questions?Questions?

Emai l meat ed@hmtzcpas.com


