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Today's Presentation

e Brief Katrina Bill Summary
e Circular 230 BHow it Impactsthe CPA
e Subpart B Recent Changes
¢ Significant changes
* Application to various parts of practice
* Subpart C
* Other Circular 230 Issues
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atrina Ernergeny Tax

HR 3768

Celiel Act

* Signed into law on Friday

* Provides a number of benefits to taxpayers
directly in the Katrina area

* But dso provides some that can impact taxpayers
outside the area

I/ -

Vatrina Ernergeny Tax Pelief Act
R 3768

* Benefits of General Application

o KarinaEmployees digible for Work Opportunity
Credit

» 40%o0f wagespaidin the first year to each employee,
limited to firg $6,000 of wages (251(a) (b))

* Appliesnationwide for hiresfrom August 28to
December 31, 2005 (indisaster areaisavailable for afull
twoyear period) (Act ©201(a))

* (Reasonable i dertificati onOwill beadlowed to substitute
for certification otherwi se required under ©51(d)(12) (Act
0201(c))
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atrina rmerﬁen/ Tee Relief Act
I 3768

e Benefits of General Application

* KatrinaEmployeeseligible for Work Opportunity
Credit
* Hurricane Katrina Empl oyee i s someone who hed a
principd place of aodein the core disager areaon

August 28, 2005 and is hired during the appropriate period
(depending onwhether hired in the disaster area or outside

it)
* Charitable contribution limitsraised (Act a301)

« Individua SN no 50%limit or AGl phase outongualified
contributions
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Vatrina Empro‘en/ Tax Pelief Act
J‘]J_ 2 OJ
» Benefits of General Application

* Chaitable contribution limitsraised

« CorporationsN no 50%limit or AGI phase out on qualified
contributions
* Qudlified cortributions
* Pad in cash between August 25,2005and December 31, 2005
(Act 8301(d) (1)(A))
* For a corporation only must bepaid towards Katriniarelief effort
(Act 5301(d)(1)(B))
» Taxpayer dectsto make useof thisprovison

» Doesna includepaymentsto certa n segregated funds or accounts
if taxpayer retains drect orindirect control (Act 2301(d)(2))

Fatrina Ernergeny Tax Pelief Act
3768

* Benefits of General Application

e Charitable contribution limitsraised
« Elections made separately for members of partnershipsand
Scorporations (Act ©301(d)(3))

e Charitable mileage raised from 14¢ a mile to 70% of
standard business rate for mileage after August 25,
2005 through December 31, 2005 rounded to next
highest cent (34¢ iswha | compute)

* Special rulesfor donations of food and books

He s Mo T & 2oy s
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Vatrina Ermergeny Tax Pelief Act

Fli2 3768

* Victims Directed Provisions
e If have clientsin aff ected area, study the bill
¢ Liberalized qualified plan loan and distribution rules

* Spread of period of inclusion in tax for distributions
related to Katrina economic loss

3 year period to repay up to $100,000 of distributions
Extended casualty 1oss replacement period

Removal of $100 floor and 10% AGlI limit on
casualty loss

* Remember, these only apply in limited cases
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Circular 230 and the CPA

Circular 230 governs practi ce before the IRS
Practice is defined at ©10.2(d)

Practice limited those specifically authorized
M ost of the Circular revised in 2002

More controversial 2005 Revisions

e Tax shelter opinion revisions
* Best practices provision
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The CPA’s Authority Before the [PS

e CPA license granted by the various states

e 5 USC =500(c) grants the right to practice before
the IRSto anindividual who is qualified to
practice as a CPA in any state

» Federd grant of power that also is granted to two
other classes

* Attorneys (again based on state licensing)
 Enrolled Agents (pure federal license grant)
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The CPA's Authority Before the [PS

* CPA's authority subject to IRS regulation
authorized by 5 USC =500(d)(2)

e Deailed authorization found a 31 USC @330

¢ Allows Treasury Department to regul ate those
practicing before the IRS
¢ Can remove theright to practice for cause
* Individual barred from practice cannot be assisted

by those not barredN doing so is a violation of
Circular 230
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Otner Standards

* CPAs are subject to other standards of conduct
* Virginia Board of Accoutancy
* Law and Regulations (Chapter 44 of Title 54.1 of
Code of Virginia)
e Generally recognize AICPA standards

« Code of Profess onal Ethics
» Satementson Sandards for Tax Services
* |IRS suspension or disbarment a violaion of Code of
Virginian54.1-4413(A)(4) and punishable under
Board of Accountancy Regulation 18 VAC
5-21-120(M)
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tructure of Circular 230

e Subpart AN Authority to Practice

e Subpart BN Standards of Conduct and
Performance

e Subpart CN Sanctions
e Subpart DN Rules for Disciplinary Procedings
e Subpart EN General Provisions
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Circular 23
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e Areaof Mgjor Changes

* Recently Revised Areas
e 110.33 Best Practices
* 510.35 Covered Opinion Reguirements
¢ 110.36 Proceduresto Ensure Compliance
¢ 010.37 Other Written Advice

* Significant 2002 Revision ©10.29 Conflicts of
I nterest
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§10.33 Best Practices

» Q\spirationalOstandard

e 110.52(a)(1) removes this provision from
enforcement rules...for now

e Many see asa warning to the professional community
to clean up itsact or the IRS will do it for them

* MalpracticeissueN standard of care

* Best Practices defined as
e Compliance with all other parts of Circular 230
* Meeting four performance standards

§10.33 Best Practices

* Standard One: Communicate clearly with the
client regarding the termsof the engagement
¢ Determine client's expected purpose in obtaining
advice and how it will be used

* Establish dear understanding with client (can you say
(engagement letterQ
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§10.33 Best Practices

 Standard Two: Evaluation of factsand thelaw
* Establish thefacts
¢ Determine relevant facts
¢ Reasonableness of assumptiong/representations
* Relate law to the facts (including judicial doctrines)
¢ Arrive at aconclusion based on law and facts
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e Standard Three: Advising the Client

* Inform client of theimport of the conclusions reached

¢ Specifically, need to advise client about whether
he/she will be able to avoid accuracy related penalties
under the IRC if taxpayer relies on the advice (a
themewell revisit)

¢ Notethat nothing in this provision mentions written
advice
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§10.33 Best Practices

e Standard Four: Fairness and Integrity
e Must act with fairness and integrity

* Appliesto all parties the representative interactswith
N not the just client

§10.33 Best Practices

* Responsibilities to ensure best practi ces are
followed
* Person with Qprimary responsibilityOfor overseeing
the firm's tax advice practice isresponsible
* We'll seethis repeated

* May not be easy to identify if you aren't a sole
practitionerN especially since tax advice crosses
specialties
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510.35 “Covered Opinion”
Pequirernents
* Generated the most heat from these new
regulations
e Major concern about how broadly these rules
apply
* Types of written documents that fall under therules

e May impact CPAs who don't see themselves in tax
practice

» FHnancid planning
* Businessvauation
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A practitioner who provides a covered opinion
shall comply with these standards

e Practitioner

* Individud described in ©10.2(e) of Circular 230N
which reference ©10.3(a), (b), (c) or (d)

¢ 810.3(b) bringsin any CPA not currently under
suspension or disbarment by the IRS

* You're GnOunless the | RS has thrown you GoutOif
you area CPA
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Covered Opinion Definition

* Sinceweére all CPASs, our only out is that what
weére doing is not acovered opinion

* All written advice potentially is @nQOincluding
el ectronic communicati ons

e Letters

* Faxes

e Emails

* |nstant messages

Covered Opinion Definition

* Définition
¢ Written advice (as noted before)
¢ Concerning at least one Federal tax issue

* Fallsinto one of the categories
* Listed transactions
* Principa purpose transaction
* Entity, plan or arrangement
* Reiance gpinion
* Marketed opinion
« Condtion of confidentidity
» Contractud protection
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Fecleral Ta Issue

e Defined at ©10.35(b)(3)
e Concerns federal tax treatment of
e |tem of income
* Gainor Loss
e Deduction
* Credit
Existence or absence of a taxable transfer
* Value of property for Federal tax purposes
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Fecleral Tau Issue

« Exceedingly broad coverageN almost everything
a CPA deals with

* Significant Federal Tax Issue

* |IRS has a Geasonabl e basi sOfor a successful
chdlenge and

¢ Resolution could have a significant impact, whether
beneficial or adverse and under any reasonably
foreseeabl e circumstance, on the overall Federal tax
treatment of the transaction or matter under
consideration

HemlcksM mess&ZnHa:s Lta
e bl

Federal Teu Issue

* What is a Geasoneble basisOfor challenge?

¢ Under 86662 the CPA community has generally
interpreted (reasonabl e basi sOf or a position as being
substantially less than a 50% chance (down to 15% or
20%)

¢ Does the same test apply for this purpose as well?

Types of Transactions

* |f interpreted broadly, may involve almost every
written documents

* Listed transactionistheonly type that doesn't
require a (partnership or other entity, any
investment plan or arrangementO

* What does that phrase mean?

e Do we treat it the same as we have ©6662(d)(C)(ii) for
what is atax shelter?

* Or aretheidentical words now subject to a broader
meaning?
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Listed Transactions

» Defined at ©1.6011-4(b)
e |RS published list of transactions

» Aswdl, Gubstantially similarOtransactions count
as well

e Topic of what is alisted transaction covered in
presentation that can be downloaded at
http://ezollars.libsyn.com

« Only a Qust say noOwritten document will not
haveto be acovered opinionN no pt outO
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Principal Purpose Transactions

« No Qpt outOoption
e Principal purpose of QransactionOis

¢ Avoidance or
* Evasion
* Avoidance appears to be a broad category that
covers any reduction in tax

* What about vd uations for family limited
partnerships?
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Principal Purpose Transactions

* Valuaion
e Value of property under IRC 12512
¢ For computing the tax under IRC 12501

* Certainly appears be material to the resolution of
the tax consequences of the transaction

* Valuaions would alwaysappear to havea
reasonabl e chance of achallenge given the basic
nature of avaluation

* Remember, no opt out if principa purpose
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Peliance Opinions

e Largest potential Gzatch allOproblem area

* Advice concludes one or more significant Federal
tax issues will be resolved in the taxpayer's favor
at a confidence level of at |east more likely or not

* More likely than not is a greater than 50%
likelihood

* Actual words Omore likely than notOor Qyreater
than 50% chanceOdo not have to appear inthe
written advice
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Peliance Opinions

¢ Notethat havetwo tests

* Arethere significant Federal Tax | ssues (reasonable
chance the I RS could successfully challenge the
position)

¢ Does the advice resolve any of these issues in the
taxpayer's favor

* |nevaluating the position, you cannot consider

¢ Chance of examination or item not being raised in‘an
exam

* Chance of resolution through settlement
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Peliance Opinions

 QDpt outOdisclaimer exception

* Can remove a reliance opinion from the covered
opinion rules if meet the disclaimer disclosure rules
found at ©10.35(b)(4)(ii)

e Cannot involve alisted transaction or principal
purpose transaction
e Must be prominently disclosed

« Top of document and | arger typeface rules removed from
fina regulati ons

« However, cannat bein afoatnote or small type
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Peliance Opinions

* Content of GDpt OutODisclaimer

e Must be in the written advice

¢ Indicates the advice was naot intended or written by
the practitioner to be used for the purpose of avoiding
penalties that may be imposed on the taxpayer and

* The advice cannot be used to avoid penalties that may
be imposed

» Meant to remove the Qeliance on a professionalO
defensefor aclient

Peliance Opinions

* Should we opt out everything?

* A number of firms have decided yesN have opt out
language attached to even the most mundane
correspodence (Q'll seeyou at our kid's softball game
N this advice cannot be used...§

e Some concern may open CPA up to claim that CPA
removed penalty protection unnecessarily if overused

* Notethat the disclaimer does not limit the type of
penalty for which no reliance is permittedN it's more
than just the tax shelter penalties
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Peliance Opinions

e Pendtiesit shouldn't apply to

* 06662(d)(B) Substantial Understatement Penalty

¢ Only requires substantial authority, not more likely
than not paosition

Does the Qpt outOlanguage put the client at risk for a
penalty they should be ableto get out of ?

* What is our responsibility to the client in this matter?

* Overuse of opt out may be hazardous to the client's
financial healthN and, in a malpractice action, yours
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e |RSrules require that | disclose to you that any
advice contained in thisletter (or email, fax, etc.)
is not intended to be, and cannot be used, for the
purpose of avoiding penalties imposed on you.

» Aboveis an exampleonlyN actual drafts vary
from firm to firm
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Lirnits of Opt Out

* Remember that not all covered opinionscan be
(opted outOof

e Listed transactions
* Principal purpose transactions
* Does opt language in a document discussing

these items primarily provethe CPA's | ack of
professional competence?

* IRSview of FLPsN will they admit it's possible
to opt out for work related to a FLP?

Marleted Opinions

* Advice a practitioner knows, or hasreason to
know,

o Will be used by or referred to by aperson other than a
member of the practitioner's firm

* To promote, market, or recommend

¢ Partnership or other entity, investment plan or
arrangement

« To one or more taxpayers
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Marleted Opinions

e |f written advice is used in that fashion, may have
a problem
¢ 01031 rulesadvice for real estate agent example
¢ Online message board example
* Magazine article example

¢ Client purchasing a building, bringsin apartner who
is not aclient after receiving advice
* Client doesit togive friend agood ded as compared to
* CPA isaware client unlikely to beable to acquire property
by his/herself
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Marleted Opinions

» Modified opt out for marketed opinions found at
110.35(b)(5)(ii)
¢ Standard reiance opinion opt out disclosure plus

¢ Advice waswritten to support the promotion or
marketing of the transaction or matter and

* Taxpayer should seek independent advice based on
the taxpayer's particular situation from an
independent tax advisor

* Second issueis going to be the problem
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Marleted Opinions

* Notethat your standard opt out language will
generally not be useful to defend against aclaim
the item was a marketed opinion

* |f third party ends up with a written document
that CPA authored with a standard disclaimer,
may bea problem

* At least consider adding restriction on the advice
not being used to market any transaction

Opinion Subject to Conditions of
Confidentiality
* Defined at ©10.35(b)(6)

¢ Imposes alimitation on disd osure of the tax treatment
or tax structure of atransaction

 Limitation protects the confidentiality of the
practitioner's strategies

* Does not matter if not legally binding

¢ Clam that a transaction isproprietary or exclusiveis
not a condition of confidentiality if no restriction is
imposed on disclosure of tax treatment or tax
structure
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Opinion Subject to Conditions of
Confidentiality
e Definition is similar to, but not identical to, the
definition found at Regulation ©1.6011-4

» Reportable transaction rul es discourage this type
of transaction already
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Contractual Protection

e Défined at ©10.35(b)(7)
* Right to full or partial refund of fees paid if tax
consequences not sustained or
¢ Fees are contingent upon realization of tax benefits
from the transaction
* Could betriggered by accident if practitioner not
aware of this matter

« | RS concern was Qno riskOmarketing of
transactions
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<cluded Cornrmunications

77

* |ssued in response to comments on original draft
of changes

* Preliminary AdviceN reasonably expected to
provide subsequent written advice that will meet
the covered opinion standards

* Specific items of advice

e Qualificationsof aqualified plan
¢ Stateor local bond opinion (covered by other rules)
¢ Included in SEC documert filing

<cluded Cornrmunications

171

e Post transaction advice

e Solely for use of aparticular taxpayer

¢ Provided after taxpayer hasfiled atax return
reflecting the tax benefits of atransaction

* Will not apply if practitioner knows, or should know,
the advice will be used by the taxpayer to take a
position on a tax return (including an amended return)
filed after the date on which the adviceis provided

* Adviceto practitioner'semployer soldy for
determining tax liability of employer
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Excluded Cornrnunications

* Negative Advice

* The Qust Say NoOstandard

¢ Advicethat doesnot resolve any Federd tax issue in
favor of the taxpayer and

¢ Does not provide aconclusion favorableto the

taxpayer at any confidence level (including that the
position is not frivolous) on any Federal tax issue
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it Covered Flowchart?

l
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e Chart in appendix at page 32
e Prepared by Kip Ddlinger, CPA of Californiaand
used by permission
* Author for CCH on practice before the IRS
¢ Has authored a number of commentarieson the
revisions to Circular 230
o Walk through the flowchart to work out if you
have an issue
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Covered Opinion Standards

* |f CPA either must issue acovered opinion or
decides not to opt out, must

¢ Perform required procedures in accordance with
Circular 230's standards

* Comply with standards related to reliance on the work
of othe's

¢ Must make certain required disclosures

Covered Opinion Standards

* Required Procedures regarding factual matters
found at ©10.35(c)(1)

e Must identify and ascertain the relevant facts

* Opinion must consider al facts determined to be
relevant (so any fact not discussed is not relevant, at
least in the view of a plaintiff's attorney)

e Must not base opinion on any unreasonable factual
assumption (including those rd ated to future events)

e Agan, aknow or should have known sandard
* Includesreliance on prg ection, forecast or apprai sa
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Covered Opinion Standards

» Required Procedures regarding factual matters
found at ©10.35(c)(1)
* An assumption that atransaction has abusiness

purpose or is profitable aside from tax benefits is by
definition unreasonable

¢ That meansthe practitioner must conclude that such a
condition exists or will exist, and not just assume it
away

* Many of the opinions the RS was upset with assumed
away these issues
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Covered Opinion Standards

* Required Procedures regarding factual matters
found at ©10.35(c)(1)

* Cannot rdy on aprojection, financial forecast or
appraisal if prectitioner knows, or should know,

« Person performing the projecti on, forecast or appraisa
lacks the sillsto prepare theitem in question (muchlike
compilation standard of evauating the qual ifications of
person performing the accounting work)

« The prg ection, forecast or gppraisal is incorrect or
incomplete

* Disdose all factual assumptions in separate section
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Covered Opinion Standards

* Required proceduresfor reliance on third party
found at #10.35(c)(1)(iii)

¢ Cannot base opinion on unreasonabl e factual
representation, statements or finding of the client or
any other person

* |sunreasonableif practitioner knows, or should know,
there's a problem with the representation

* Example makesa point that a naked representation of
abusiness purpose is unreasonableN must include a
specific description of business purpose

Covered Opinion Standards

* Required proceduresfor reliance on third party
found at #10.35(c)(2)(iii)

e Must aso perform Gmell testOon business purpose
representation (IRS is making special emphasis here
due to prior marketed opinions)

* Opinion must identify in a separate section all factual
representations, statements or findings of the taxpayer
that were relied upon by the practitioner
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Covered Opinion Standards

e Required proceduresfor relaing the law to the
factsfound at ©10.35(c)(2)
* Must relate the applicable law (including judicial
doctrines) to the relevant facts
* Note thismeansall gpplicable law and doctrines
« Can't GkipOtroublesome areas
¢ Cannot assume afavorable resolution of any Federal
tax issue except
* For itemsnat covered in alimited scope opinion or
» Comply with reliance standards and rely on3 party
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Covered Opinion Standards

* Required proceduresfor relaing the law to the
factsfound at ©10.35(c)(2)

* Generaly prohibit assumptionsas to the law
¢ The practitioner is presumed to be the person with
expertise that is being relied upon to make a
conclusion about the resolution of theissue
* Opinion cannat be internally inconsistent
* Pieces have to be coordinated

 Cannot simply have item by item support if presumed
resa ution of A cannot exist a the same asresolution of B
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Covered Opinion Standards

* Required proceduresfor relaing the law to the
factsfound at ©10.35(c)(2)

¢ Must cometo aconclusion as each Significant federal
tax issue

 Concl usion asto whether the taxpayer will prevail oneach
issue

« |f unabletoreach aconclus on, the opinion mug state the
practitioner i s unabl e to reach a conclusion on the specific
isaues involved

* Opinion mug describe the reason for each conclusion (no
Amazing K rekinOrevel ati ons)

Covered Opinion Standards

* Required proceduresfor relaing the law to the
factsfound at ©10.35(c)(2)

¢ Must cometo aconclusion as each Significant federd
tax issue

« Include factsand andyd s supporting the conclusions orthe
inabil ity toreach aconclusion

« If fail to reach Gnore likely than notOconfidence leve on
oneor moreissues mug include specific disclosure that
opinion cannot berelied upon to avai d penaties and that
opinionfailed toreachamore likel y than not concl usion as
to oneor more issues
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Covered Opinion Standards

e Required proceduresfor relaing the law to the
factsfound at ©10.35(c)(2)

¢ Evaluation must be based solely on the merits of the
issue (210.35(c)(2)(iii)) and cannot consider
* Posshility returnwill notbeaudited or

¢ Issuewould notberaised onaudt if the return was audited
or

* |ssue would beresd ved through settlement if it was raised
onaudit

» Bad cdly, assume youarein court with adecision being
rendered on thisi ssue
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Covered Opinion Standards

* Required proceduresfor relaing the law to the
factsfound at ©10.35(c)(2)

* A marketed opinion must reach amore likely than not
confidence level on each Significant federal tax issue
or it cannot be issued except with use of the marketed
opinion disclaimer discussed earlier
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Competernce [

(®

quirernents

* Found at ©10.35(d), requiresthe practitioner be
competent to provide the opinion

* Notethat CPAs are already under asimilar rulein
the Code of Professional Conduct Ethics
I nterpretation 201-1

* Must be knowledgable in all aspects of Federal
tax law relevant to the opinion being rendered
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Competerice [

* Canrely onthe opinion of another unlessknow
or should know opinion should not berdied upon

* If rely on opinion of another practitioner, must
i dentify the other opinion and set forth the
conclusions reached in the other opinion

* Aswdl, must be satisfied that the analysi s, taken
as awhole, satisfy the requirements of Circular
230 (similar to standard in SSTS No. 1, paragraph
7
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Lirnited Scope Opinions

e Can be used by practitioner to reduce the opinion
to less than all significant Federal tax issues

e However, significant rules must be followed to
make use of alimited scope opinion

» Not available for certain types of transactions
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Lirnited Scope Opinions

e Taxpayer and prectitioner must agree that the
scope of the opinion and the taxpayer's ability
rdy on the opinionislimited (engagment letter
would be extraordinarily useful)

¢ Opinion does not address

* Listed transaction

e Principal purpose transaction
e Opinion is not amarketed opinion
e Appropriate disclosureismade
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Lirnited Scope Opinions

* Can make reasonabl e assumption of favorable
resolution of asignificant Federal issue

* Must specifically identify assumed favorable
resolutions in a separation section of the opinion

* Still requires practitioner to identify all issue and
alter theclient to those issues

* |f not mentioned, presumably it's not relevant and
the resolution would not impact the result

Henr icks, Mar tin, Thonas & Zollars, Lid
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Compllance

* Person with responsibility of oversight of afirm's
tax advice practice must take steps to insure
compliance

* Personally liable for violation of Circular 230

e Through willfulness, recklessnes or gross
incompetence person fals to take stepsto insure
complaince and

» Member of firm vid ates©r10.35 or 10.39
« Firm has engaged in pattern of vidationand
« Does nat take action to correct the Stuation

Henr icks, Martin, Thomas & Zol1ar s, Lid.
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510.37 Otner Written Advice

e Written advice that is not a covered opinion falls
under these rules

o Written advice cannot beissued if

* Based on unreasonable factual or legal assumptions
(including assumptions about future events)

¢ Unreasonably relies on representation, statements or
findings of client or third party

¢ Does not consider all facts practitioner knows or
should know

* Considers Caudit lotteryOissues

Henr icks, Mar tin, Thonas & Zol1ars, Lid
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510.37 Other Written Acdvice

e Facts and circumstances will be used to
determine if practitioner complied with this
provision

* Quick phone call on asimple matter requires less
thorough discussion

¢ Client asking aout acomplex proposed transaction
would require more

* Does Qpt outOlanguage mean CPA has indicated
we have a Gnore complexOsituation and drop the
CPA back into a similar mess?

Henr icks, Martin, Thonas & Zollar s,
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510.37 Other Written Advice

* |RSindicates that a higher standard of carewill
be applied if the practitioner knows or should
know that the advice will be used by someone
other than the person the practitioner is working
with

Henr icks, Mar tin, Thonas & Zollars, Lid
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510.29 Conflicts of Interest

* Added previously, but not an area many CPAs
| ooked at

* Imposes astricter conflict standard
* Shall not represent a client if there is a conflict of
interest

* Representation of oneclient will be directly adverse
to another client

* Significant risk representation will be materially
limited by responsibility to another client, former
client or third person, or by a personal interest

Henr icks, Martin, Thomas & Zol1ar
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510.29 Conflicts of Interest

» However, can still represent theclient if

Practitioner believeswill be ableto provide
competent and diligent representation to the client

Representation not prohibited by law (like state
accountancy regulations, SEC requirements, etc.)

Each affected client gives informed, written consent

Copies of written consent retained for 36 months from
date of conclusion of representation of affected client
and must be provided to IRS on request

Henr icks, Mar tin, Thonas & Zol1ars, Lid
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Circular 230 Subpart C

e Sanction provisionsof Circular 230

 State Board still has impact

¢ Federal law only recognizesyour right to practice so
long as you are authorized to practice asa CPA

* Soif nolonger haveright to practicein any state, are
aready utO

* However, IRS can independently impose
sanctions, even if State Board does not take
action

HemlcksM Tmmas&ZnHa:s Lta
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510.50(a) Penalties

* Can take following actions

e Censure (public reprimand)
¢ Suspend (out for a period of time)
* Disbar (out, period)
* Actionable matters
e Practitioner isincompetent or disreputable
* Failsto comply with any regulation in Circular 230
¢ With intent to defraud, willfully and knowingly

misleads or threatens a client or prospective client

Henr icks, Mar tin, Thonas & Zo11
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510.51 Incompeternce &
Disreputable Conduct

* Laundry list of actions deemed to demonstrate
either incompetence or disreputable conduct

* Special interest in ©10.51(j) which prohibits

¢ Knowingly aiding and abetting another person to
practice before the I nternal Revenue Service during a
period of suspension, disbarment, or indigibility of
such other person

* Ataint isimposed onindividual that is sanctionedthat
could Qub off Oon ancther practitioner
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510.52 Violation of Pegulations

o)
@)

e Threeclasses of rulesare created by this
regulation

« 1810.33 Q\spirational Ostandard exempted from
sanctions

e 1n10.34, 10.35, 10.36 and 10.37 are subject to
sanction if violated recklessly or through gross
incompetence

* All other regulations subject to a willful violation
standard
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Circular 230 Subpart B

Other key provisions

210.21 Knowledge of dient's omissionN must
notify client of violation and advise of potential
consequences under the Code and regulations

10.22 Duediligence and use of othersN must
use reasonable carein supervising the work of
others

110.23 Prompt disposition of pendi ng matters

Henr icks, Martin, Thonas & Zol1ar s, Lid.
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ir 230 Subpart B

* 110.26 NotariesN Practitioner may not perform
any official act as an notary public

¢ Any matter adminstered by the IRS

* Any matter for which practitioner is employed as
counsel, atorney or agent

¢ Any matter in which the practitioner isinterested

* 010.27 FeesN May not charge an unconsciongble
fee and contingent fees subject to limitations
(generally no on original return positions, with
restriction on amended returns or claims)

Henr icks, Mar tin, Thonas & Zollars, Lid
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Circular 230 Suppart B

010.28 Return of client's recordsN Be careful
here, you must comply with both thisrule and the
state accountancy ruleson the same matter. If
either requires that anitem be delivered to a
client, it must be delivered

210.30 SolidtationN Prohibits misleading
solicitation and conta ns detail ed rules on certain
items. Notethat if you publish a schedul e of fees
under this provision, you must charge no more
than that schedule for a least 30 days
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 110.31 Negotiation of Taxpayer ChecksN Don't
do it
e 010.32 Practice of LawN Circular 230 does not
authorize the practice of law
e 010.34 Tax return positions
* Redligtic possibility standard (1 in 3 chance)N and

taking non-frivolous position (not patently improper)
¢ Note conflict between client and practitioner interests

* Must advise client on potential penalties
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Circular 230 Subpart B

e 010.34 Tax return positions

* May generally rely on information furnished by the
client (note difference from covered opinion standard)

¢ Cannot ignore information known to the practitioner

or theimplications of such information
« Basically, an Geyes openOstandard
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Ouestions?
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Email me at ed@hmtzcpas.com




